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Dear George: 

I am enclosing three copies of a preliminary 
memorandum discussing various aspects of the contemplated 
offshore investment vehicle. Cliff Dammers and I look 
forward to discussing this project with you this afternoon. 


With best wishes. 


Sincerely, 


Enclosure 


By Hand 
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PRIVILEGED AND CONFIDENTIAL 


PRELIMINARY MEMORANDUM FOR MR. GEORGE W. BALL 
So am ali tt eM Rd I cD i de Donel Ac Ea 


Re: Off-Shore Investment Company | 


? 


titreduation 

This memorandum discusses in preliminary terms cer- 
tain tax, antitrust and securities laws considerations relating 
to a proposal by Lehman Brothers Kuhn Loeb to establish an off- 
shore investment company (the "Company") for the purpose of in- 
vesting in controlling interests in undervalued companies in the 
United States. It is anticipated that nearly all of the investors 
would be from Western Europe, Japan or the Middle East. The 
Company would seek to realize on the appreciation in its invest- 
ments by disposing of its interests or liquidating the acquired 
companies, It would not have substantial current investment 
income. The initial capital of the Company would be $100 
million, divided into $5 million units. One of these units 
might be held by Lehman Brothers Kuhn Loeb. While each unit 
holder would be committed to contribute $5 miditen of capital, 
only a portion would initially be paid in and further payments 
would be required only as needed for investments, The Company's 
acquisitions would be made directly or through one or more U.S, 


subsidiaries. Lehman Brothers Kuhn Loeb would advise and assist 


the Company in making investment decisions. 

An attempt would be made to find some mechanism 
through which Lehman Brothers Kuhn Loeb could participate in 
the appreciation of investments made by the Company, perhaps 
by acquiring an option to purchase an interest from the Com- 
pany in each investment which it makes, exercisable over some 
specified period of time, or by receiving 5 ane sdite Jae 
which might be geared in part to capital gains reat fond by the 
Company. It would be desirable:to give Lehman Brothers Kuhn 
Loeb an interest in the appreciation of investments that (i) 
would not require an immediate cash investment by Lehman 
Brothers Kuhn Loeb, (ii) would not result in immediate 
taxable income to Lehman Brothers Kuhn Loeb, and (iii) 
would result in eventual long-term capital gain treatment 


to Lehman Brothers Kuhn Loeb. 


Summary of Conclusions 


The Company should generally be able to acquire and 
dispose of investments in the United States on the advice and 
recommendations of Lehman Brothers Kuhn Loeb without being 
subject to United States tax on capital gains or United States 
withholding tax on its own dividends paid to foreign shareholders, 
provided that either (i) all investment decisions are made by 


management independent of Lehman Brothers Kuhn Loeb and located 


outside of the United States or (ii) the Company maintains its 
principal office outside of the United States. 

| Foreign income tax on such gain and withholding tax on 
dividends paid by the Company can be avoided by establishing the 
Company in a tax haven jurisdiction such as Bermuda or the Nether- 
lands Antilles. Any United States source interest or dividends 
paid to the Company will, however, be subject to United States with- 
holding tax (or, if the Company is established in the Netherlands 
Antilles, a combination of United States withholding tax and 
Netherlands Antilles income tax) at rates not excsaditine 30%. 

It appears feasible to structure the stock ownership of 
the Company so that it will not be classified for U.S. tax purposes 
aS a controlled foreign corporation, a foreign personal holding 
company, a foreign investment company Ke a personal holding company. 

The Company will not be an investment company for pur- 
poses of the Investment Company Act of 1940, but Lehman Bedthers. 


Kuhn Loeb's relations with the Company will be subject to the 


Investment Advisers Act. As a result it may be unlawful for 


Lehman Brothers Kuhn Loeb to receive certain forms of compensation 
for its advisory services measured by the appreciation of the 
Company's investments. | 

On the basis of our preliminary research, we believe 


that there is a substantial risk that this prohibition would 


also apply to any indirect participation by Lehman Brothers Kuhn 
Loeb in the Company's capital gains through options to purchase 
from the Company some portion of its investments. 

In addition, the margin regulations will apply to 
borrowings of the Company in the United States for the purpose 
of purchasing or carrying certain sacneiitios, ae 

The Company's stock acquisitions will be subject to the 
Williams Act reporting requirements and may be subject to the 
reporting requirements of state takeover statutes. 

The premerger notification requirements ee by . 
the Federal Trade Commission under the Clayton Act and the Antitrus’ 
Improvements Act of 1976 will be applicable if the target companies 


are of a sufficient size. 


Tax Considerations 

| 1. United States Withholding Tax and Tax on Capital 
Gain 

A foreign corporation is not subject to United States 

income tax with respect to gain from the sale or exchange of stock 
Or securities in the United States unless such gain is effectively 
connected with a United States trade or business. Moreover, divi- 
dends paid by a foreign corporation are exempt from United States 
withholding tax if less than 50% of its gross income is effectively 


connected with a United States trade or business. Since no part 


of the income of a foreign corporation which is not engaged in 
trade or business in the United States can be effectively connected 
with a United States trade or business, it is important thet “tte 
Company not be found to be engaged i tide or insiaaes in the 
United States. | 

The Company should generally be able to acquire and dis- 
pose of investments in the United States on the advice and recom- 
“mendations of tahoe Brothers Kuhn Loeb without engaging in a 
United States trade or business provided all investment decisions . 
are made by management independent of tebman Brothers Robh Loeb 
outside of the United States and the Company has no office or 
other fixed place of business in the United States. The Company 
may also be permitted to make decisions with respect to invest- 
ments in stocks or securities through an office in the United 
States staffed with its own employees, or through discretionary 
agents, without engaging in trade or business, provided that, 
if the principal business of the Company is deemed to be trading 
in stocks or securities for its sunt eee the principal 
office of the Company is located outside of the United States, 
The principal office of the Company will generally be located 
at the place where general business functions (e.g. keeping 
records and conducting board meetings) are performed. 


If Lehman Brothers Kuhn Loeb performs management or 


financial advisory services for any of the corporations acquired 
by the Company, it should act solely on behalf of the acquired 
corporations and not as the Company's agent. 
2. Investment Through U.S. Subsidiaries 
The Company's acquisitions could be effected directly 

or through one or more wholly-owned U.S. subsidiaries. One 
possible advantage of the latter arrangement is that part of the 
purchase price of an acquired corporation could be borrowed by 
the subsidiary with the guarantee of the Company. If a U.S. 
subsidiary owns at least 80% of the voting stock and of each 
Class of nonvoting stock (other than stock which is limited and 
preferred as to dividends) of the acquired corporation, the 
interest paid by the subsidiary could be offset against the 
income of the acquired corporation for Federal income tax 
purposes by filing a consolidated return.* 
* It may also be desirable for the Company to lend to 

the subsidiary part of the funds required for an acquisi- 

tion. Assuming that the acquired corporation is taxed 

at a marginal rate of 48% (and files a consolidated return 

with the subsidiary), this would result in a tax saving of 18$% 

of the amount of the interest paid to the Company (the differ- 

ence between 48% and the 30% rate of United States withholding 

tax on the interest paid to the Company). In addition, cash 

could be distributed to the Company tax free as repayments of 

debt principal. A second possible advantage of using a U.S. 

subsidiary is that two or more acquired U.S. corporations at 

least 80% owned by the subsidiary could be consolidated for 


U.S. income tax purposes permitting further offsetting of in- 
come and losses, 


An acquired U.S. serdetation owned by a separate U.S. 
subsidiary could be disposed of by selling the stock of the sub- 
Sidiary. The purchaser could then generally liquidate the sub- 
Sidiary without tax (except with respect to certain item such as 
depreciation and investment tax credit recapture) and take the 
stock of the acquired corporation (or, by liquidating the latter 
as well, its assets) with a basis equal to the purchase price. 
The problem of disposing of an acquired corporation would be 
more complex if more than one acquired corporation were held: by 


a single subsidiary. 


3. Significance of Stock Ownership in Classifying 
the Company for U.S. Tax Purposes 


The stock ownership of the Company should be structured 
to avoid its being classified as a controlled foreign corporation, 
a foreign personal holding company, a foreign investment company 
Or a personal holding company. The Company may wish to restrict 
the transfer of its shares to insure that the applicable stock 


ownership tests of these provisions are avoided.* 


* Generally, in applying these tests, stock owned by a corpo- 
ration, partnership or trust is considered to be owned pro- 
portionately by its shareholders, partners or beneficiaries, 
and a person is considered to own stock which he has an op- 
tion to purchase and stock owned by his partner or members 
of his family (brothers, sisters, spouse, ancestors and 
‘lineal descendants). 


(a) Controlled Foreign Corporation 


A eres is a controlled foreign corporation if 
more than 50% of the voting power of its voting stock is owned 
by United States shareholders. For this purpose, a "United 
States shareholder" is a United States person owning 10% or 
more of such voting power. 

The principal consequences of qualifying as a con- 
trolled foreign corporation are (1) that the United States 
Shareholders' pro rata shares of the undistributed Subpart F 
income of the corporation and the increase in corporate earnings 
invested in United States property are deemed distributed 
annals to such shareholders as a taxable dividend, and (2) 
gain from the sale of stock of the corporation by its United 
States shareholders may be taxed as ordinary income rather than 
capital gain. Subpart F income includes dividends, interest 
and net gains from the sale or exchange of shack Be securities, 
less related deductions. 

The Company can avoid classification as a controlled 
foreign corporation by insuring that at least 50% of the vot- 
ing power of its voting stock is owned by persons who are 


ff 


non-resident aliens as to the United States, 


(b) Foreign Personal Holding Company 


A foreign corporation is a foreign personal holding 


-_~ 


company if (1) at least 50 or 60% (depending on the circum- 
stances) of its gross income from both U.S. and foreign sources 
is foreign personal holding company income, and (2) more than 
50% in value of its outstanding stock is owned by five or 
fewer individuals who are citizens or residents of the United 
States. Foreign personal holding company income includes 
interest, dividends and net gains from the sale or exchange of 
stock or securities. | 

If for a given year a corporation is a foreign per- 
sonal holding company, then shareholders who are United States 
persons (whatever their percentage ownership) are deemed to 
receive a taxable dividend distribution equal to their pro 
rata shares of the corporation's undistributed after-tax 
earnings for the .year (including any capital gain). 

The Company will not be classified as a foreign 
personal holding company if 50% in value of ite stock is 
owned by non-resident aliens. 

(c) Foreign Investment Company 

A foreign corporation is a foreign investment company 
if more than 50% of the total combined voting power of all 
classes of its voting stock or oF vhs value of its stock is 
held by United States persons and the corporation is engaged 


(or holding itself out as being engaged) primarily in the 


business of investing or trading in securities. All or 
part of any gain resulting from the sale or exchange of 
stock in a foreign investment company may be taxable as 
Ordinary income rather than capital gain. 
| The Company will not be classified as a foreign 
investment company if 50% of its stock in terms of both 
value and voting power is owned by non-resident aliens. 
(d) Personal Holding Company 

A foreign corporation, any of the stock of which is 
owned by a United States person, is.a personal melding company 
if (1) at least 60% of its adjusted ordinary gross income is 
personal holding company income, and (2) more than 50% in value 
of its stock is owned by five or fewer individuals (including 
foreign individuals). Adjusted ordinary gross income is gross 
income with certain adjustments not relevant here less any 
Capital gain. Personal holding company income includes interest 
and dividends, but not gains from the sale or exchange of 
Stocks or securities. | 

In the case of a foreign corporation which is a 
personal holding company, a tax of 70% is imposed on United 
States source undistributed personal holding company income. 
Undistributed personal holding company income susie trdughiy) 


after-tax earnings less after-tax net capital gain (the excess 
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of net long-term capital gain over net short-term capital loss) 
and the amount of qualifying dividend distributions made to 

all shareholders Hneloding foreign shareholders). If not 

more than 10% in value of the stock of the aouneeniien is owned 
by United States persons, this amount is multiplied by the per- 
centage in value of the outstanding stock of the corporation 
owned by United States persons. A corporation which is a 
foreign personal holding company cannot be a personal holding 
ecient, 

The Company will not be classified as a personal 
holding company as long as more than 50% of the value of its 
stock is not owned (directly or by attribution) by five or 
feues individuals, Even if the Company dees qualify as a 
personal holding company, the resulting tax burden may not 
be substantial. The income of the Company should consist 
primarily of long-term capital gain which is not subject to 
the personal holding company tax. Moreover, the penalty 
tax on ordinary income and short-term capital gain applies 
only to taxable income, allowing for the offsetting of 
expenses against receipts. 

4, Management Fees 

As described more fully below, the Investment 


Advisers Act may prevent Lehman Brothers Kuhn Loeb from 


ll 


receiving from the Company an advisory fee measured by the 
appreciation in its investments. It appears, however, that 
Lehman Brothers Kuhn Loeb could participate in increases in 
the value of corporations controlled by the Company by invest- 
ing in the stock of such corporations on the sais terms as the 
Company, or possibly by purchasing from the Company at fair 
market value options to acquire such stock. 

If Lehman Brothers Kuhn Loeb were to invest in stock 
in corporations controlled by the Scien; gain resulting from 
the disposition of such stock would most likely be taxed as 
capital gain. One possible problem associated with parallel 
investments by Lehman Brothers Kuhn Loeb and the Company is 
that the Company could as a result be viewed as engaging in 
trade or business in the United States as a member of an 
investment partnership managed by Lehman Brothers Kuhn Loeb 
in the United States. 

If Lehman Brothers Kuhn Loeb purchased from the 
Company at fair market value an option to acquire stock ina 
corporation controlled by the eeueey, no income would be 
realized by Lehman Brothers Kuhn Loeb upon receipt or exercise 
of he option and gain resulting from the disposition of the 
stock subject to the option would most likely be taxed as 


capital gain. Given the fact, however, that Lehman Brothers 
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Kuhn Loeb would acquire the option in the context of a 
compensatory arrangement, unless the value of the option was 
readily ascertainable, the Internal Revenue Service would 
probably take the position that the option was worth sit: 
than the price paid and that the difference represented 
additional compensation for advisory services. If this 
argument prevailed, it is possible that Lehman Brothers 
Kuhn Loeb would realize ordinary income upon exercise of 
the option equal to the difference between (i) the amount 
which it paid to acquire the option plus the option price 
and (ii) the then fair market value of the acquired stock. 
Any fixed advisory or management fees received by 
Lehman Brothers Kuhn Loeb from the Company would be taxed as 


ordinary income. 


Securities Laws Considerations 
1. Investment Company Act of 1940 

| The Company will not be an investment company for 
purposes of the Investment Company Act of 1940 provided its 
securities (other than short-term paper) are beneficially. 
owned by not more than one hundred persons and it does not 
make a public offering of its securities. Beneficial ownership 
of the Company's shares by a corporation will be treated as 


ownership by one person provided the corporation owns less 
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than 10% of the outstanding voting shares of the Company. 
Therefore, each corporate investor's shareholding in the 
Company should be limited to less than 10% of the voting 


stock. 


2. Investment Advisers Act of 1940 / 


Lehman Brothers Kuhn Loeb is a registered investment 
adviser under the Investment Advisers Act of 1940. If it 
advises the Company with respect to the latter's investments, 
its relations with the Company will be subject to that Act. 
The most Significant substantive provisions of the Act 
governing those relations are Sections 205(1) and 205(2). 

It has been suggested that, in order to participate 
in appreciation in investments made by the Company, Lehman 
Brothers Kuhn Loeb might receive an option to acquire from 
the Company a portion of each investment made by the Company, 
or a Management fee which might be geared in part to capital 
gains realized by the Company. 

Section 205(1) of the Investment Advisers Act pro- 
hibits a registered investment adviser from entering into an 
investment advisory contract which provides for compensation 
on he basis of "a share of capital gains upon or capital 
appreciation of the funds Or any portion of the funds of the 


client". This would prohibit Lehman Brothers Kuhn Loeb from — 
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participating in the appreciation of the investments to be 
made by the Company by either of the methods outlined above. 
| The Investment Advisers Act was amended in 1970 to 

permit registered investment advisers to enter into investment 
advisory contracts that provide for a limited performance fee. 
Such contracts may (1) provide for compensation based upon 
the total value of the fund averaged over a definite period, 
or as of definite date or dates or (2) if the client is a 
registered investment company or has assets to which the re 
vestment advisory contract relates which are in excess of 
$1,000,000, provide for compensation based on fluctuations 
in the value of the assets as measured against an appropriate 
index of securities authorized by the Securities and Exchange 
Commission, provided that the compensation is also required 
to decrease should the assets underperform the index. Com- 
pensation based on total assets of the Company and performance 
measured against an index both involve the risk that the 
Company's investments taken as a whole may not appreciate 
significantly. Moreover, it may be difficult to find an 
appropriate index. 

| We have also considered structuring the compensation 
arrangements so that the entity that advises the Company and 


participates in the appreciation is not an investment adviser 
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for purposes of the Investment Advisers Act. One possibility 
would be to create a wholly-owned subsidiary of Lehman 
Brothers Kuhn Loeb for this purpose. The Act (Sec. 203 (b) (3)) 
prooiass that any investment adviser who during the preceding 
twelve months had fewer than fifteen clients and does not 
hold ftineatie out to the public as an investment seriteer is 
not an investment adviser for purposes of the registration 
requirements of the Act. As the Section 205 (1) prohibition 
only applies to investment advisers required to register 

under the Act, a wholly-owned subsidiary that advised only 

the Company would escape the restriction. However, there 

is a substantial risk that such a wholly-owned subsidiary 
would be deemed to be a mere device designed solely to evade 
the provisions of the Act and that Lehman Brothers Kuhn Loeb 
would be treated as the real adviser, subject to the 

Act. Section 208(d) of the Act prohibits "any person in- 
directly, or through or by any person, to do any act or thing 
which it would be unlawful for such person to do directly under 
the provisions of this [Act]". In addition, at least one 
member of the Securities and Exchange Commission's staff has 
expressed the view that Section 205 (1) seplies to fee relation- 
ships between a registered investment adviser and an off-shore 


investment fund and that the situation is no different if the 
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investment adviser creates a wholly-owned subsidiary to advise 
or manage the off-shore fund. 

Using a wholly-owned subsidiary to avoid the Section 
205(1) prohibition would be especially vulnerable to attack if 
the subsidiary has no employees of its own and relies entirely 
upon Lehman Brothers Kuhn Loeb for the advice and assistance 
it gives to the Company. It is possible that this weakness 
may be alleviated if Kuhn Loeb Lehman Brothers International, 
which we sngeretans is not a registered investment adviser, 
were meer the adviser. 

Another method of structuring the compensation 
arrangements would be to have Lehman Brothers Kuhn Loeb make 
parallel investments contemporaneously with the acquisition 
by the Company of its interests. At the time the Company 
disposes of its shareholding, Lehman Brothers Kuhn Loeb 
would join in the sale and realize any appreciation on its 
parallel investment. This procedure does not appear to 
violate Section 205(1) but has the obvious disadvantage 
that it would require Lehman Brothers Kuhn Loeb to make 
what may be significant capital investments in order to 
share in the expected appreciation. 

We have also given consideration to the sugges- 


tion that Lehman Brothers Kuhn Loeb acquire from the Company, 
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at fair market value, an option to purchase from the Company 
a portion of each investment made by the Company. This would 
fave che advantage of reducing the initial capital ‘enctnent 
required to be made by Lehman Brothers Kuhn Loeb. On the 
basis of sre tiniwacy research we have, however, not found any 
cases or SEC pronouncements dealing with the legality of such 
an arrangement under section 205(1). If the option is granted 
to the same entity which acts as the Company's investment 
adviser, there would appear to be a substantial risk that it 
would be viewed as additional compensation for siviseey 
services, geared to capital appreciation, even though fair 
market value is paid for the option. 

3. Margin Regulations 

The Company will be subject to the Federal Reserve 
Board's margin regulations if it borrows funds for the purpose 
of purchasing or carrying margin securities or margin stock. 
Lehman Brothers Kuhn Loeb may not arrange certain borrowings 
for such purpose. | 

4, The Williams Act 

Section 13(d) of the Securities Exchange Act of. 1934 
(the "1934 Act") will require the Company to file a Schedule 13D 
when it acquires direct or indirect beneficial ownership of 


more than 5% of any class of publicly-held equity securities. 
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The Schedule 13D must be filed with the SEC, the issuer and 


-any exchanges on which such securities are traded and must 


contain information as to the identity and background of the 
Company, the source and the amount of funds used in the acqui- 
sition, the purpose of the acatisitton, interests of the Com- 
pany (including any interests of its directors and executive 
officers, its associates and associates of its directors and 
officers) in the securities of the issuer ineigding any rights 
to purchase securities), and contracts, arrangements, ee 
takings or saectuneiins with respect to the securities of the 
issuer. Under both the current and the new proposed rules 
regulating the filing of Schedule 13D's, the identity of the 
Company's shareholders would not have to be disclosed. Section 
13(d) does not apply to the purchase of equity securities of a 
closely-held corporation or to any class of equity securities 
of a public corporation which are not required to be registered 
under Section 12(g) of the 1934 Act. 

If the Company intends to obtain any or all of its 
interest through open market purchases and/or negotiated purchases 
of large blocks from existing shareholders, its purchases may be 
considered a tender offer requiring the Company to comply with 
Section 14 of the 1934 Act and file a Schedule 14D-1 with the 


SEC before the purchases are commenced. 
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5. Shortswing Profits 
The Company will also be subject to Section 16 of 


the 1934 Act relating to “shortswing" profits, once te 

acquires more than 10% of any class of publicly-held equity 
securities of a corporation. The Company will have to file 
Forms 3 and 4 with the SEC to report its transactions in the 


target company's securities. 


Federal Antitrust Laws 


The Company will, under certain circumstances, be 
required to file reports with the antitrust agencies before 
closing the acquisition. The Har t-Scott-Rodino Antitrust 
Improvements Act of 1976 requires that the antitrust 
agencies be given advance notice of certain acquisitions. 

The law imposes no requirement that the agencies' approval 

be obtained for any acquisition, but does mandate a waiting 
period before certain sdguieltions can be consummated. The 
new law will not take effect until final rules are promulgated 
by the FTC. It is expected that the new "premerger notifica- 
tion" rules will become effective in July of 1978. 

The new law applies to acquisitions by any company 
(domestic or foreign) with net sales or total assets of at 
least $100 million which acquires a company with net sales 


or total assets of at least $10 million, provided that as a 


20 


at 


“result of the acquisition the acquiring company holds at least 


15%, or more than $15 million, of the stock or assets of the 
acquired company. | | 

Notification of stock acquisitions (other than 
tender offers) are to be made when the intention has been 
formed to make an acquisition of the relevant amount of 
voting securities. The notification must be effected by 
both the acquiring and the acquired companies. After notifying 
the FTC and the Antitrust Division of the Department of | 
Justice of the intended acquisition, the Company will be 
subject to a waiting period of 30 days before the acquisi- 
tion can be wensunmeked, During this waiting period, either 
the FTC or the Antitrust Division may request additional 
information or documentary material and may extend the 
waiting period for an additional period of 20 days from 
the date of receipt of che additional material. 

Under the proposed FTC rules, the data that must be 
Gisclosed regarding the proposed transaction include, inter 
alia, the contract or agreement embodying the proposed trans- 
action, an index of all other contracts and agreements relating 
to the proposed transaction, copies of memoranda, studies and 
other documentation prepared for purposes of analyzing the 


acquisition, information on the structure of the acquiring 
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company (but not the identity of less than 50% shareholders), 
eect setinn acquisitions by the acquiring company, the 
products produced by the acquiring and acquired companies and, 
the revenues of the acquiring and acquired companies broken 
down by industry and product. | | 

There are certain exemptions specified in the proposed 
FTC rules where the acquisition involves a non-U.S, acquiror. 
None of the exemptions, however, would be applicable to the 
acquisition by the Company of a substantial shareholding in a 


U.S. corporation. 


State nalewyar Statutes 

Many state takeover statutes parallel the Williams 
Act by requiring a public filing with the state's securities 
administrator for acquisitions of more than 5% (or sometimes 
10%) of a class of equity securities of a target company which 
has a sufficient nexus with that state. Most of these statutes 
cover not only companies incorporated in the state but also 
any company which has its principal place of business and/or 
substantial assets within the state. The reporting requirements 
are usually inapplicable if the board of directors of the 
target company has approved the purchase, as in the case of any 


negotiated purchase. 
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“ tne on an Applicat tion filed on December yy ae and an 


S06 of a” e Nivte 3075 re for an order of sin Remi antin met a 
‘pplicant from the provisions of Section 205 of the Advisors Act to 
the ¢ xtent necessary to allow it to participate in tho organization 
ew venture cipital enterprise to be structured as a limited 
Penin ("Pune") ¢ and +o share in compensation therefrom based: on 
entage of canital gains formula subject to two conditions speci= 

in the application, The Fund's princiral purpose will be to nake 

&. equivy and venture capital investments which will involvé the ~ ~ 
2.1 Partner of the Fund in the development of corporate strategies 

or, and the direction of, tha companies in which the Fund inves ts. 


The novice gave interested persons an opportunity to request a hearing, 
di aie ing of the application would be issued 


5 
aa ra 


Lae Sey HA 2 HeATGnNg cuomle ba ordertd, No requast for a 
Loarine bas ‘been filed and: the fomeis sion has not ordered a hearing, 


$2 is ju biome in va *polisation and guccericead i the above 
'g ae Te oe Fee wee Ge water gm Bae raqussbtad 
ees eh EB os lan Gea it ie public increas’ aed conul sted with 
the prolection of investors and the purposes fairly intended oy the 


nolicy and provisions of the Advisers Act. ‘Accordingly, 


fe waiter has been considered in light of ae narticuler facts and repre~_ 


IT J5 OPDERED, pursuant to Section 206A of the Advisers hot, that th: 


application for exeaption fron tho provisions of Suction 205 of the 


Advisers fet, to the extent requested, be, and hereby is, pranted 
effective forthwith subject to the conditions (1) that tho limited part- 
nership interests in tho Fund will be sold only to sophisticated 
individual and institutional investors in coapliance with tho provisions 
of Section };(2) of the Securities Act of: 1933, each of which will make : 
a piniru: capital contribution of not less than one nillion dollars: 

end (2) that Applicant will itself invest, as a limited partner in the 
Serks General Partner, not less than one million dollars in she General 
artner, “4 7 


By the Comission, 


George A, Fitzsimmons 


Secretary 
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Tnvestrent Advisers Act of 19440 
Voleare No. O25 7 


ae 2) 


19 
ina 2% 
In the Matter of : 
WETSS, PECK & GPEER : 


39 Wall Street : 


New York, Mew York 10005 : 
(893-8) | ‘ 


MCTICE or FILING OF APPLICATION PURSUANT ‘LO SRCTICH 206A OF TUR INVEST- 
MENS ADVISERS ACT OF 19460 FO? AN OKDLR OF P4PMPTION FEC THE PROVISICNS 
OF SECT ICN 205 THERDOF. 


‘ 


“SITICre JS HEREBY GIVEN that Weiss, Peck & Grier (“Acplicant"), a divergi- 
ficd securities firm and member of the New “ork Stour Exehange and yvirtous 
other stock exchanges und also req'sterel] with the Conmatssied as an iavest- 
rent wdviser under thy Investsant Advisers Act of 19d0 ("Advisers Act"), 

iat ant gop! vakion Ga pecemper 15, Luei, wii ete aharlenk Thereky og 
January 30, 1978, pursuant to Section 2064 or the Auvi ors Act for an 

ordey of tre commission exempting Aralicen. from the previstens of 

Meet 205 of the Adyvicers ACE to the extent nor usar, fo allow it to 

set ioipate oh ih poniniion ef a nae > sere aed il eabererion, ond 


ere] 

Lo chore in cont-nsation liased on « 2 inc: gi | ot agea"al mane formula 
vyaject to tea coadinions ¢ petits Shey bed ‘a2 igas if eretettal in 2 
fer earay>-lusiness Por institutes mies eis wcoel.t, or Sate Ameein lis 
ie th, Betves Bi Gimeasement Patudek TE Matty 2 Mew aed Bray il= 
ori ne ard acts ac" ineesticis advocer ty two racual Tuads, ALi 
interesied persons are referred to ths © apr iicarten on file with the 
Camricsisn for a statement of the representahicue eotteined taerein, 


Le aro Summarizt] below. 


i olivant, In fed [gret tom wih Pu Awericn ora? .t Moree ratios (EOC), 
peictl, sang ON sidtiary at Pak aried C ererstion ("Mucieerica’), 
ioe: « venture wasital levesipest seers OP] bye 

‘. Mt joe a: igh! piri eer ose le 2 Dorin will eos 
Og Aa oe Suet ayy ee RE A SS SEES dt” cree pga fsesnt Biase 


Thooaimicum capital eentritation of cach limited partnec will bei sl 
million, ‘the Fund's principal Invectirent objective will be to mage 
private equity and venture capital investments. ‘The application 
states that the Fund's limited partnership interests will ‘te off ered 

| wal sold in such a imarner as to be exenpl fram reqistration under the 

; Securities Act of 1933 by reason of Section 4(2) of thak Act. Tt is 
further stated that the Fund itself will be exempt from reqistration 
as an investrent company by reasen of section 3(c)(1) of the tnvest- 
rene Corpeany Act of 1940. RCC currently acts ase private inyvestrent 
‘oitear &O Tuncrerioqg are toe twa filtidiacios sf tae Bort, aed = 
presently excsnt from regiscration a. an investment edviser uncer the 
Wl er fet rire unt to Section 20?:b)(3) thereof, 


The Fund's sole general partner (the "Ceneral Portner") will also he 
structured as a Linited partnership, and will heve tour imlividual gcreral 
- partrers, cach of wnon will ke a venture capital professional. Avslicant 
will te the General Partner's sole limited partner. ‘lhe initial capital of 
the Coneral Partner will consist of $i millien to be oontvibeted by Appl i- 
cant with additional but as yet undetermined amounts te be asatributed by. 
MW) the individual ganecal partners. The General Partner, as geroral partror 7) 
of the Fund, will invest not less than $l millicn in the Fund. Philip, 
Grecr, presently a general pertncr of Applicant ard member of ifs execut iv 
Committee, will become the managing general partrer of the General Partner. 
and will be responsible for the administration of the General Vartrer's 
affairs: . Personnel of the General Partner will oriaimate and initially 
review all investrent opportunities for the Purd and refer favorable 
Investment Prospects to Bee which, a3 noted below, will sorve ast 
investment’ adviser, for further review av? acprcve'l, The General Partner 
may also render corporate development fervices to the Fund's portfolio 
curpantes, end, as a rerresontative of the Fund, will be responsible: 
for voting all securities held by the func. Where aporepriate, the 
ndividual ceneral partners of the Coneral Partner may also serve on 
the fends of directors of portfolio cumanies. The Fund's vocrtfolio 
qomenivs my be charged a fee for censultire coryvices provided. them 
by the Coneral Partner, Applicant stakes that it is anticipated that 
ii consul) ting foe) will be Yeas thm the acts ar exponeas of the 
Statal Davtner's cme rakion-. Fowever, in the cvent that such fees 
Lace’ 2h? (ats mel osormaes of tho Ceneeal Partner's om rations, the 
exarss will inure to the bene:it er the Fund, 


the Cereral Partner choll be entitted te receive, a5 and when 
cinitthukesl, ar acaurt aqual to LZ’ Oi tie te? pe lier teal eine 
a. [hs Teel. Apercxitubely tes-thimis of any such dietribation will be 
thiocaterd o Applicant in ite capacity as tim limite.’ partner of the 
heowyl Turirery; tae other arocoriroate o%--<third will be al tocated to tho 
ins viilaal pera porns af Phe Gavwral eta. Phe Comeral Parther 
Lt oly be entiile? Lo poietirmement from tte Fur’ for of] af ite CxDENSES, 
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including the salaries of its Centure capital executives (ined sting 
the individual General partners ard administrative pecconnel). In 
adeition, as an investor in the Funt, the Coneral Partner will be 
entitled to its pro cata portion of the profits of the Fund, and will 
also tear its pro rata portion of Jussss incurred by the Fund, based 
upon the share of the Fund's capital invested by the Conerel Partner. 
meoliear’, we lini) parker ut oo Cereal gins, alll oa in 

ode5 pro.ite «wind |.sses in the vare preserts nm tha, is eypita, 
‘represents to the capital of the General Partrer, 


BCC will act as the investment adviser to the Fund pursnant to 
an advisory contract. ECC will not mike any capital contritucion to the 
Fund, although its parent Pankérrica will contribute $l million to-the 
Furd's capital... BC will review are! apprese or repect Investirent: prerosal 
ang reaoumendatioas subiudtted to it by anv two of the Individual gereral 
nertners cf the Genoral Partner. 25 qogpopagiion, BCC will receive 
ae: the Fund a fixed fee eaual to 1/43 of 14 per annun of the averane. 


the Fund, as are 


ts pay 
$3 


of the net realized cooital qains of 


For the first three or fone years of the Fund's existence, 42 9, 
there will be no fe> paid to the Coneral bartner ar RCC based on ; 
the nat realized gains of the Fund. Lb cypitel gains are realized 
in the early vears, there will te distributed tothe lheod partners 
Of tre Fund god to ppe.Gegeral Partner and 8CC not Jes3 than 35% of net 


qains ras ; to provid? them routes with which to fulfill 

r Sir inkome tax obligaticns resulting from such realize d gains, 
kis GEIL ee a Duties maybe made to the General Partner 
an? BCC Based upon the ‘ic respective shares of the met realised capital 
aains of the Fund, as cet forth aubleve, tire a distributio 
seer: 15 bo be ¢ 


he TE tal 


Bach 


for 


ized capital aiins sucn digtri- 
gh a Fa tir att his aroun’ sy P t accruing  o 
werd will be aftest arine! realized caine. Tre oenorai Parkner’s 
Wate is Wil) Pe serPpaek fo Th > peeiew atl cinema] ot PO, * es 
harriisitions wilt then be limit al i Of <iiac'’ oF the coo oval lables 
wr diftriburien to the Gore-ral Portner ar tive . = tial m5, une 7 bili | 
(ree SEL TIE DORs Wilh Dos eeored JO" oF Ee un et. lap eh Rae woe realized 
yins ‘ Pet COLL 1s eeesy, le? LOL Lag 
ta thes caount by which ret reali.’ eins sed no * unrealiaed loss ote 
iL) tack foe diatritwie! te the Coral Porie + oc WC eetit alissolat ion 
‘Y veo fund. The Part will ea cp rebyeqet yt poles OF ony Valid. iog 
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Jt? Pd bon whl be feet ee re eet an et Se Th beens 


/, Was frokt pee 
LTA : | 


ms 
re 


Te ae Lg : | ee opin ict 


te all aa «ae 
ches a OB ar a F 
ea ok - des he 


Oar Oe 


G. W. Ball, Esq. . May 17, 1978 
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F. William Hulton 
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All periodic distrizitioas te the C-neral Partner ard BCC 
wil] be based unon vear-end Financial stutuients of the Fund (which 
wil] bo audited by independent certified public accountants). In no 
case, however, will any suca distributica be based upon financtal 


/ statements more then four months old, and will not be based on such 
financial statrents if vilartions bave changed co that if is unreason- , 
atin undoes the Mv¥ore ante iF. de TY Sa etld is Bote Tat 


these periodic distributicns to t) General Partner and CC are in 

| addition to the General Partner's annual pro-rata shace of profits und 
losses Of the Burd (based uron the cheare of cepital invested by the 
General Partrec) ard the annual fixed fre pavible to BCC pursuant to 


| 


pits e Avisory contract with the Fund, 
| 


It is antic “ipa bed tat the initial capital of the Furd will be 
= aa Tom ostinates 
contritution of the ee Partner enda like cont rigution 
Ae to ke Fund's initial carital fran BankAuerica, BunkAinerica's caoital 
contribution my be as rucn as 5% of initial capital ot the Fund, but 
in no event will BankArerica's investrent. excged that figure. The capital 


ft ‘co’ all limited martrers and the Gereral Partner will be invested ‘for 
}d / the entire life of the Furd, presently estimated to be ton years with 
oe the rocsibility existing that the Fund muy re pay on a@ pro-raha Has is 


A Ay Bote portion. of thy total. capital cutstanline periodically after the sixth 
Wy i © me - ; . . . . € ¢ : pa. ee “ 
( mi { year. ‘The Fund will require each Limited partncr to acvance only an agreed 


wos percentaje of each partner's capitel contribution to the Fund upon forta- 
Ly Lf ticn, with the remainder to be advanced upon periodic “capital calls" by 
uv the Cenmeral Partner, Aorlicant's capital contritutica to the General 
a 4 Partner will te keyed to that of the limited oe * of the Fund, ‘Thus, 
‘ ‘Applicant will have no right to withdraw any park cf its eaplte) contri 
ul a HSL rae ~ i 
by Ty ae Potion co the General Fertnes ducing the tera of ‘the | fund, lowever, Should 


se Fie return cwital to ite partners Arslicaunc would respive a rectum of 
its capital ooitrivution froa the General bartner in a like peeportionate 

2 . . ' . 
Gast | (acount. Agplicant's capital contribution te th: Cereral Partner will elso 


v . . = ’ ' ’ ‘ ’ aie ‘ 
her Lrigvered br "cas tal Ho, "eo that the percentaze of cpplicant's 
[ canital oontrihution which is invested in the Coreral Partner will always 
| be the Game as fhe ciate ee of cach limit: partner's contributicn 


jeavestes? tn tho Pax. 


rp? the Furd's principal curpos> will te to woke peivats equity ard 
yy we \ itis oe heads investrents. PMeoordinaly, the rund vill seex to invest 
\» \4 \ in cecirities of crall and medium-size devel otra companies, primarily 
a 2 bee ddiree* inyestrert ca a noqotiated basis. Pow ver, core Fuad Invest- 
r | ; 


meat: nas alta to nate otherwise Than be chyect ipvenitent. Por exis, 
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marketable securities will very, bul it is represented that such securcrties 
will not comprise the major part of the Fund's ussets. In this regard, 


Applicant states that if is anticipted that not more than one-third of the 
Fuad's capitalization (at cost) or assets (at market value) will be invested 


in marketable securities at any tine. 


Section 2vod of the Advisers Act provides, in pertinent vact, 

that the Cormissica, by order upon aplication, may conditionally or 
unconditionally exompt any person or transaction, or any class or classes 
of persons or transactions, fran an" provisicn or provisions of the 
naavisers Act, if and to the extent that such exemntion is MOCeaSAary Or 
eporcepriatea in the public interest and consistent with the rretection of 
investors and the purposes fairly interded by the policy and provisions of 
the Advisers Act. Section 205 of the Advisers Act, in pertinent pact, 

ccnibits an investment adviser from onteriny into or performing any 
investment advisory contract which provides for comcnsation to the invest- 
ment adviser based on a share of carilal gains vron or capital a; preciation 
of the funds or any portion of the funds of the client. Section 208(d) of 
the Advisers Act provides: "It shal] be unlavinl for any porson indirectly, 
pr througn or by any other person, to do any ect or thing which it would be 
unlawful for such person to do directly ... 2" Although it will not serve 


Anan advisory capacity with resect to the Fund, Applicant js: concened 
that ita indirect particinaticna in ony ccrpensaticn based on a percentage 


of capital gains routs zed by the Fund might, erent the requested order, 
he prohibited by Section 205 of the Advisers Aet under the provisions 
of Section 20¢(d) therecf. 


applicant arwies that the freveduces be which Fund distributions 
to the Gereral Partrer will be cetermined result in the Cemral Partner, 
and therefore Apeiicant, ac its limited partner, boing sibject to the 
Sane investzent risk: 23 are the Fund's limit «+l rartners. Anolicant 
contends that because such distributions wilt te hosel on the arount 
by sinh fhe Pund's rot realized capital azirs exceed uncealized capital 
i“; % ay Ingestive for the General Purtie feo |} foe unaaefosted 
iMevGwunt risks (the concern underlying Section 221) or the 
Wivisers: Aet) is ciani€ieaatly reduc. Apolisant arpios that chis ic 
pee spaas crue Sines ib, tira Hae Greer al Pirbor, will te investiry 
et Mack SL million in the Fund, ard thas wit! b. shoring rata ily in 
all ‘Desipas incurred by the bund... Asolicant further contends that the 
retu-stoct order is uonsigstent with tho nretechion of investors becauce 
te individuals who will be Limited partners ia the und will te soohice 
‘tout ] idivicuals or institutions able to tem! fur therselyves, who are 
“2 2 pot in pedal Che speeilie prote 7 eet rere kp kh Alet ane 


Gshud Sule oe sel) deat denen dew eS wal oben de ab atoll tee ben! ba beat tee cataae lbh ai ae tu eaten 0° 6 nei onal 


Applicant also_represents that it will not participate in 
the management of th Fund, or give ad: Nee to rotential limited 


~partrers with respect to. Sieakie in the Fund. @ppliceant points out 
that with the single excepti vn of Nr. Greer the Crnaval Partner will 


—e 


have no management rersonne L in common with Applicant; and that Mr. 
Crowe will devote sucstantially alt "is Tire to tre vont «71tal 
area and will have r> direct role in fvolicant's public inyvestrant 
advisory business. Applicant also moinzs cut that the Gareral Partner 
will incur no indebtedness to it. Applicant contends that since the 
pla ‘ral Partner will have its own cavital, cersemel, physical operation 
and financial structure separate and cnart fran that of Acnlicart, the 
rciete of the General Partner should not be attrigited to Applicant. 


Anolicant further contends thet its regular edvisocy business 
wil] te entirely separate ard distinct frem its narticipation as a 
limited, partner in the Ceneral Samia! ot the Vind, Bp Vaeank's 


regular investment advisory business 15 pr incimally directed to 
serving aS investment manager for EPLSA accounts, mutual funds ond 
individual clients, where the investment amphesis is, ja aeneral, to 


avoid undue risks a6 as to preserve cacitai. In view of the substan- / 
tially differant investment objectives and pojicies of the Fund and 
Apolicant's advisery business, Applicant repress cae that t is uniizely 
to reconnend to its investrent advisory clicnts that they Invest in 


securities in wnich the Fund has an interes Lae, to whatever 
extont Applicant may recommend such investrents to its alvisory 
clients (or itself rake such an investment), ‘:plicant represents that 
Acplicant's decision-naking process will texe nlace in its investment 
alvisory’ management Group (which will net include tr. Creer), and will 
be entirely sevarate froma uny activities carried on by eerie in 
connection witn its interest in the Fund. In addi tion, Aoplicant 
represents that it will maintain records of its recoare ery:at tons 
relating to such securities and all transcebions by its iInvecbrent 
wivicary elients ami the Pound in sucn cacuritdes, and will proava fe 
woes to those recoeris to the Camaicsior, 


Finally, Apolicant ‘states that verforusnce Gompensat ton, such 
an taal to which the Cereral Partner wil} fe entitted, t4 los Lrediticnal 
for. of comensation- inthe venture codtal tei tess . Ppl peant. 

Perr oy , . 7 £3 gett pxeeh oa pls P ‘ 
contends that since venture capital managers parcterpa. 2 actively in 
th “devslorment of -ocpurite shratoqios for oh the direction of their 
Cw hitient Geqemive, ant provide mivaids ceuultiny aioiskence and 
yeeclllacy ippore c. pied, PL is eltansther aepeari ate TE ier 
tera be gongs tiated {or Unit es cdi Tt eh eer aerial basis. 
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In an atterpt to-insure thet granting of the requested ordec of 
the Commission exerpting Acplicant to the extent necessary traa the 
piovisiens of Sectivn 205 of the Advis.tn Act will eeet allot the 
tests contained in Section 206A of the Aavisers Act, Applicant has 
ajrend to Incorporate the folluwing two conditions into any order 
which ray b> issued in this matter. The first condition will specif i- 
cally require that the limited partnership interests in the Fuad te. 

wel Cale to Peni ior reread el FSi oe 36s tack 4a 
curpliunce with the provisions ob ection 4(2) of the Securitics Act 
of 1933, each of which will maxe a iinizum capital contribution of not 
less than $1 million. The sccond condition will specifically reguire 
that Applicant invest, as a limited partner, not less than $1 million 
in the General Partner. Arplicant asserts that the inoorvoration of 
thes2 aonditions into the requested order of the Commission renders 
the issuance of euch order appropriate in the public interest, consis- 
Lent with the pretectich ‘of Investovs, and consistent with the purkoses 
faitdy intended by the policy and purposes of the Advisers act. 


NOTICE IS FURTHER GIVEN that any Interested person nay, not later 
than April 19, 1973, at 5:30 p.m., submit to the Conmission in writing 
a request for a hearing on the application accunpanicd by a statement as to 
the nature of his interest, the reasons for such request, and the issues, 
if any, cf fact or law proposed to be controverted, or he may request 
that he bo rotified if the Commission shell order a hearing thercon. 
Any such commnication should be addressed: Seerctary, Securities and 
Exchanie Cozmission, Washington, D.C, 29549. A copy of such remuest 
Shall be served personally or by inatl upon Azplicant at the address 
stated above. Proof of such Service (by affidavit: or, in the case of 
an attornmy-at-lay, by certificate) shall te filed ccntemporareously 
with ‘he request. ds provided by Rule 0-5 of the Rules and Regulations 
prawicatoed under the Ack, an order disposing of the aoplication nerein 
will be inste:J as of course ftollowiny said date unless the Commission 
ther. after orders a bearing upon requ.st or upon th Commission's cwn 
biebidy. Pi veas who <Stuede a Hoariny, or wmivice as te winter 2 hearing is 
Vill Rees, ay PELCeS Pel ernie decid tr this matt vy inch id ire] 
the haarinay Of ordered) and any portposenenty Caorenf, 
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Exhibit D 


UNITED STATES OF AMERICA 
Before the 


SECURITIES AND EXCHANGE COMMISSION 
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In the Matter of 

WEISS, PECK & GREER : APPLICATION FOR AN ORDER 

30 Wall Street OF EXEMPTION PURSUANT TO 

New York, New York 10005 : SECTION 206A OF THE 

INVESTMENT ADVISERS ACT 

under the : OF 1940 

Investment Advisers Act of 1940 

_—_— — oem eee eee x 


The undersigned Applicant, ‘ieiss, Peck & Greer, a 
New York limited partnership ("WPG"), hereby applies to the 
Securities and Exchange Commission (the "Commission") for an 
Order under Section 206A of the Investment Advisers Act of 


1940, as amended (the “Act"), exempting, to the extent set 


forth herein, WPG from the provisions of Section 205 of the 


Act. 

WPG is a diversified securities firm, a member of 
The New York Stock Exchange, Inc. (the "NYSE") and various 
other stock exchanges, which is engaged in brokerage for in-— 
stitutions and individuals, specialist activities, serving 


as investment adviser to various individuals, pension and 


profit-sharing trusts and two mutual funds. WPG is regis- 


tered as an investment adviser under the Act. 


Frooosed Venture Capital Fund 

A new venture capital investment entity, to be struc- 
tured as a limited partnership (the "Fund"), is to be formed. 
The investment adviser to the Fund will be BankAmerica Capital 
Cordoration, a Delaware corporation ("BCC"). BCC is a wholly 
owned subsidiary of BankAmerica Corporation ("BankAmerica"), 
the bank holding company whose principal subsidiary is Bank of 
America National Trust & Savings Association (the "Bank"), the 
nation's largest commercial bank. BCC acts as a private in- 
vestment manager to BankAmerica and to two subsidiaries of 
the Bank, and is presently exempt from registration as an 
investment adviser under the Act hinder Section 203(b) (3) 
thereof). 

The Fund will invest its capital in securities of 
small and medium-sized develoving companies, vorimarily by 
direct investment on a negotiated basis. It is anticipated 
that the initial capital of the Fund will be between $20 and 
$49 aillion.* Its limited partners will consist of a re- 
stricted number of sophisticated individual and institutional 


* Capitalization fiaures for the Fund and its general part- 
ner are based upon maximum amounts to be committed for by 
the partners, which amounts will actually be advanced in 
several staqes. 


investors of substantial net worth, including BankAmerica or 

a sihedalaee formed for the sole purpose of holding venture 
capital investments on its behalf. (BankAmerica will use its. 
own funds to make the investment; that is, it will be invest- 
‘ing for its own account and not for the account of others. 
BankAmerica's capital contribution will be at least $1 million 
and may be as much as 5% of the contributed capital of the 
Fund, but in no event will it exceed 53.) 

The minimum capital contribution to the Fund by each 
limited partner will be S$] million. It is anticipated that 
the Fund will require each limited partner to advance only an 
agreed-upon percentage of its capital contribution to the Fund 
upon formation, with the remainder to be advanced upon peri- 
odic "capital calls" by the sole general partner of the Fund 
(the "General Partner"). It is anticipated that the capital 
of the partners will be invested for the entire life of the 
Fund (presently estimated to be ten years), with the possi- 
bility existing that the Fund may repay some portion of the 
EG.ualL enpitel periodically after the sixth year. Interim 
withdrawals will not be permitted, except under certain lim- 
ited circumstances. 

The limited partnership interests will be offered 
and sold in such mann2r as to be exempt from registration 
under the Securities Act of 1933, as amended, by reason of 


Section 4(2) thereof. The limited partnership aqreement of 


ili 


the cand will provide that limited partnership interests in 
the Fund may not be assigned with ut the orier consent of the 
General Partner, and any assignrent would be required to be 
effected so that it is within the exemption from registration 
provided by Section 4(1) of the Securitios Act of 1933. 

The Fund will be exempt from registration as an 
investment company under the Investment Company Act of 1940, 


as amended, by reason of Section 3(c)(1) thereof. 


Nature of the Fund's Provosed Investments 

The Fund's principal purpose will be to nake private 
equity and venture capital investments. Accordingly, the Fund 
will seek ‘ invest in securitics of small and medium-sized de- 
veloving companies, as contrasted to mature companies such as 
those listed on the NYSE. However, no fixed investment stand- 
ards will be established (for example, in terms of net worth, 
net income or gross sales), since the inability to forecast 
economic and market conditions as well as available investment . 
Opportunities cver the proposed ten-year life of the Fund make 
the oreselection of such standards inadvisable and migkt result 
in an inability to deal with a changing economic environment. 

Typically, the Fund will acquire positions in port- 
folio companies (that is, companies whose securities are owned 
by the Fund) by direct investment (that is, directly from the 
issuer) on a negotiated basis, in the form of equity or debt 


securities or some conbination thereof. 


However, some investments may also be made otherwise 
than by direct investment. For examole, the Fund may provide 
capital to assist entrepreneurs or management in buying divi- 
sicns of large companies in Order to establish new and smaller 
independent entities. New products and new management tech- 
niques, which might otherwise be stifled by countervailing 
considerations which govern large companies, may thereby be 
develoved, and competition fostered. 

The Fund's investment program will also include se- 
curities of companies of the type described above which will 
be purchased by the Fund in the public securities markets. 

The percentage of the Fund's assets which will be represented 
by cuch securities will vary, depending upon market factors 

and other conditions,* but such securities will not repre- 

sent elie: tease part of the Fund's assets. It is anticipated 
that not wtee than one-third of the greater of the Fund's capi- 
talization (at cost) or assets (at market value) will at any 


¢ be invested in such securities. 


* For example, in certain market environments the price- 
earnings ratio at which publicly traded securities are 
priced in the marketplace is less than that which would 
be available if a- direct investment were made. (This 
was often the case in the "two-tier" market of the recent 
past.) Moreover, in order to retain a certain flexibility 
in adapting its portfolio to economic changes, as well 
as its own life-cycle, the Fund will (a5 most other 
venture capital organizations do) require the ability 
to invest a portion of its assets in publicly traded 


securities. 


Although investments in publicly Boater securities 
of small and medium-sized companies by the Fund would not pro- 
vide a direct capital infusion to those ecrwaniiad: such invest- 
ments would indirectly facilitate capital formation by the 
companies by encouraging and fostering a flow of capital to 
the public markets which is vital to long-term capital rais- 
ing. This function of venture capital organizations has 
assumed increased importance because the standards of the 
Employee Retirement Income Security Act of 1974 ("ERISA") 
have been interpreted by many to preclude trustees of pension 
and profit-sharing plans from investing in equity securities 
of unseasoned companies.* 

Venture capital organizations, such as the Fund, are 
different in nature and function from "special situation" reg- 
istered investment companies. "Special situation" funds typi- 
cally devote only a.small portion of their capital (if any) - 
to direct investuents in portfolio companies, and, therefore, 
they do not provide a direct source of financing. Moreover, 


* In recent hearings before the Joint Rconomic Subcommit- 
tee on Econonic Growth and Stabilization, itt was pointed 
out that ERISA's prudent man rule has inhibited the flow 
of capital to the eauity markets for small companies, 
and that small companies are experiencing increasing 
difficulties in obtaining capital through the public 
offering of their securities, with the number of under- 
writings for ccmpanies with a.net worth of less than 
$5 million falling from 418 in 1972 (raising $918 mil- 
lion) to 4.in 1975 (raising $16 million). See Securities 
Regulation & Law Report, No. 412, A-11, 12 (July 20, 
1977). 
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"special situation" tunds do not become involved with their 
portfolio companies in the manner in which a venture capital 
organization does.* Venture capital organizations such as 
the Pund not only provide vital financing, but they also per- 
form the critically important task of assisting entrepreneur- 
ial avons to overcome the obstacles which invariably occur 
in the development of a concept or product into a viable con- 
pany. This function is vital to the ability of our economy 
to nourish and sustain a private entrepreneurial eveben which 


will foster innovation and fresh sources of competition. 


Solicitation of Investors for the Fund 

It is presently conkenmtated that the Fund will 
have less than 15 limited partners.** 

In soliciting investors for the Fund, ‘initial ap- 
preaches will be made to the 14 institutional investors in 
westera Investment Associates, an existing venture capital 


portheranio, 


’ Indeed, the fee arrangement with their advisers does 
not permit the adviser to expend the concentrated effort. 


** —-WPG has been advised by LCC, and understands with re- 
spect to the General Partner, that if at any time they 
are, or either of them is, deemed to have more than 14 
"clients" within the meaning of Section 203(b)(3) of 
the Act, it, or they, will register under Section 203(c) 
of the Act, and will seck appropriate exemptions from 
Section 205 and yarious record-keeping and other re- 
quirements of the Act. 


In addition, officers of the Pank and partners of 
WPG will supply to the general partners of the Fund's General 
Partner the names of persons or Organizations they believe may 
_be interested ‘in becoming limited partners of the Fund, and 


effect introductions to such persons and organizations. How- 


ever, Philip Greer (who is presently a general partner of WPG 


and a member of its executive committee), principally, and 
other general partners of the Fund's General Partner will be 
responsible for following up on leads and introductions and 
soliciting offerees to become limited partners in the Fund. 

The Fund may also utilize the services of an in- 
dependent investment banking firm to assist the Fund in plac- 
ing its interests. While any investment banking firm so used 
will reccive a placement fee from the Fund, neither WPG nor 
the Bank will receive any placement fee, 

WPG hag no present ‘intention to invest in or be 
involved with any additional domestic venture capital funds. 
However, a separate entity, similar to the Fund but organ- 
ized aS a non-U.S. corporation, may be organized at the same 
time as the Fund is organized to permit foreign investors to 
participate on a basis which would provide them certain ex- 
emptions from U.S. taxation which would not be available if 
they were limited partners of the Fund. If any such other 
fund is organized, WPG will seck a supplemental exemption, 


if and to the extent appropriate, trom Section 205. 
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General Partner of the fund 

The sole genera) partner of the Fund will also be 
formed as a ind wed partnership, and its general partners 
will be four individuals who, are all venture capital vrofes- 
Sionals. One of ehase tetdudte, Mr. Greer, will serve as 
managing general oartner, with general managerial authority 
and resvonsibility for administration of the General Part- 
er's affairs. ) 
The General Partner will invest, as general partner, 


not less than $1 million in the Fund. 


WPG will be the sole limited partner of the General 


Partner. The initial capital of the General Partner will con- 


sist of $1 million, to be contributed hy WPG, and additional 
amounts (to be determined) to be contributed by the general 
partners.* WPG will follow the same procedure in making its 
capital contribution to the Gunanal Partner as the limited 
partners of the Fund follow in making their advances upon capi- 
tal calls, so that the percentage of WPG's capital contribu- 
t.on which is invested in the General Partner will always be 
the same as the percentage of each limited partner's capital 
contribution which has been invested in the Fund. WPG will 
have no right to withdraw any part of its capital contribution 


. Mr. Greer and the three other venture capital executives. 
who will be general vartners of the General Partner are 
expected to invest in the aggregate $50,000 to $100,000. 

' : a“ 
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during the term of the Fund. Wowever, should the Fund return 
cavital to its partners (which, if done, would be. on a pro 
rata basis), WPS would receive 2 return of its capital con- 
tribution ean aie General Partner in a like proportionate, 
amount. 

The General Partner will be responsible for the man- 
agement and administration of the Fund's business. Personnel 
of the General Partner will originate and initially review all 
investment Opportunities and present favorable investment pros- 


pects to the Fund's investment adviser, BCC, for its further 
| 


review and aporoval. (It is anticipated that any two general 


partners will have the right to present such investments to 
BCC.) Whe General Partner may also render corporate develop- 
ment services to portfolio companies when and as agreed upon 
with such companies, and will be responsible to vote all port- 
folio securities held by the Fund as representative of the 
Fund. Where considered appropriate, general partners of the | 
General Partner may serve on the boards of directors of such 
companies. 

WPG, aS a limited partner, will not participate in 
the iwanagement of the General Partner.* Accordingly, WPG will 


* . The partnership agreement of the General Partner will, 
however, provide that WPG as limited partner may desig- 
Nate the managing general partner of the General Partner 
in the event ‘ir. Greer ceases to act in such capacity. 
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not participate in the decisions relating to the investment of 
the assets of the Fund.* | 

In view of the substantially different nature of 
venture capital investments (as compared with the type of 
investments emphasized in WPG's investment advisory busi- 
ness), 1t is unlikely that Wec will reconmend to its invest- 
ment advisory clients that they invest in securities in which 
the Fund invests.** However, to the extent, if aire that 
WPG does recommend to its clients that they invest in securi- 
ties in which the Fund has an interest (or to the extent WPG 
maxes such an investment), WPG represents that its decision- 
making process will be made by its investment advisory man- 
agement group (which does not include Mr. Greer). Moreover, 
WPG represents that it will maintain records of its ere 
mendations relating to such securities and all transactions 


by its investment advisory clicnts and the Fund in such 


While Mr. Greer (who is a partner of WPG) will be the 
managing partner of the General Partner, he will not 
have indcpendent authority to make investment decisions 
for the Fund. Any two of the individual general part- 
ners of the General Partner will have the authority to 
make recommendations to 8(C concerning the purchase or 
sale of securities. 


** As noted elsewhere herein, WPG's investment advisory 
business is principally directed to serving as invest- 
ment manager for clients where the cmphasis is, in 
general, to avoid undue risks so as to preserve capi- 
tal. The Fund's objective, of investing in small and 
medium-sized developing companies which by their nature 
are unseasoned, is to seek capitul appreciation through 
"risk capital" investments, 
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securities. WPG will provide iccess to those records to the 
Staff of the Commission. 
The General Partner shall be entitled to receive, 

as and when distributed, an sat esi equal to 12% of the net 
realized capital jains of the Fund, (The partnership agree- 
ment of the General Partner will provide Foe: Wis allocation 

Of approximately two-thirds of such aieepinution to WPG, as 
limited partner, and approximately one-third thereof to its 
general partners.) The General Partner will be entitled to 
reimbursement from the Fund for all of its expenses, includ- 
ing salaries of its venture capital executives (including the 
General partners) and administrative personnel. Consulting 
fees received by the General Partner for services to portfolio 
“companies will be offset against its expenses reimbursable by 
mie Fund. Tt ic anticinated that consulting fees will be less 
than the costs and expenses of its operation; however, if such 
fees exceed costs and expenses, the excess will inure to the 
benefit of the Fund. 

AS an investor in the Fund, the General Partner 

will also be entitled to its pro rata portion of the profits 
anu dear 1ts pro rata portion of the losses of the Fund, 

yased upon the share of capital invested by the General 
Partner. WPG, as a limited partner of the General Partner, 


will share in profits and losses allocated on the basis of 


eh De. 
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capital in the same proportion as its capital is to the cap- 


ital of the General Partner. 


Investment Adviser to the Fund 

BCC will act as iavastnent adviser to the Fund pur- 
suant to an advisory contract. (Mr. Greer is presently one 
of the five directors of BCC.) ‘BCC presently acts as a pri- 
vate investment fhaieee to BankAmerica, currently managing 
approximately $39 million of investments of BankAmerica and 
two subsidiaries of the Bank of America (Pamerical Interna- 
tena’ Hensnedal Corporation and Small Business Fnterprises 
Conpany) both of which make venture capital investments.* 

As investment adviser to the Pana BCC will review 
and approve or reject proposals and recommendations submitted 
by the General Partner to make or dispose of investments for 
the Fund. As compensation for its services, BCC will receive 
fron the Fund a fixed fee equal to 1/4 of 1% per annum of the 
contributed capital of the Fund (or, once there shall have 
reen an independent appraisal, of the value of the assets of 
the Fund) plus an incentive fee equal to 8% of the net real- 


ized capital yains of the Fund, as and when distributed. 


* WPG understands BankAmerica intends to form a new wholly 
owned subsidiary to hold part of its venture capital in- 
vestinents, and that BCC will render venture capital in- 
vesement advice to the new subsidiary after it is formed. 


ae} he 


— 


Exemption Souyht by This Application 

WPG seeks an euenstiad from Section 205 of the Act. 

Section 205 srohinies a registered investment ad- 
viser from receiving compensation based upon a "share of Capi- 
tal gains. upon or capital appreciation of" a client's funds, 
and Section 208(d) prohibits a registered adviser from doing 
indirectly what it cannot do directly.* 

Since WPG is a registered adviser, WPG is request- 
lng an exempticn from Section 205, if and to the extent 
necessary, to permit the General Partner to receive its 123 
snére of the net realized capital gains of the Fund, and to 
permit WPG to receive payments and distributions on account 
of its limiteG partnership interest in the General Partner. 

The relicf sought is consistent with past posi- 
tions of the Cenmiszion. Both the Comnission ard its Staff 
have recognized that companies ay act as registered ad- 
visers, and provide other financial services through related 
entities, without the restrictions of one activity affecting 


tne other,** 


‘ BA Investment Management Corporation, an affiliate of 
BCC which is an investment adviser reaistered under the 
Act and a wholly owned subsidiary of EankAmerica, is 
applying to the Staff of the Commission for 2: "no-action" 
letter confirming that Section 205 and Section 208(d} 
will not apoiy to it by virtue of the creation and 
operation of the Fund. 


we see, inter alia, Application of Discount Corporation of 


New York under Section 206A of the Act (granted December 
‘ (footnote continued) 


le 


SS 


ick . 

The proscriptions of Section 205 are particularly 
neorane tats where, as heres Hehe investors are highly Capable 
of determining for themselves the proper type of advisory com- 
pensation, and since WPG will not be acting in its capacity 
aS a registered investment adviser in its relationship to the 
Fund, Also, the form of compensation permitted by Section 
205 is ill-suited to venture canital institutions, which play 
an important role in the national econony. 

The General Partner is to receive an amount equal 
to 12% of the net realized capital gains of the Fund. BCC; 
the adviser to the Fund, is to be paid a fre in an amount 
-egual to 83 of the net realized capital gains of the Fund (in 
addition to its 1/4 of 13 annual fixed fee). This allocation 
of 20% of net realized gains to the adviser and the General 
Partner 18 a traditional venture capital formula with numerous 
nistorical precedents. Indeed, it is believed to be the most 
conmon formula in the venture capital field, where sharing 
in capital jatns is the recognized norm of compensation to 
haniqers, because the investments involved are typically 
Higv=Fisk and Ic term, with limited liquidity, and are not 
(footnote continued) 


1, 1976). See also "no-action" correspondence involving 


Morq3n Greenfell Investment _ Services, avail. date May 13, 


ada The | Robin: sON-Hunohrey Compiny, Inc., ¢ avail. date 
Nay 16, 1976; ‘Allon & “Company, avail. date April 7, 1976. 
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generally susceptible to accurate valuation.* Accordingly, 
the interests of BCC and the’ General Partner in the Fund will 
conform to an industry standard with whicn experienced invest- 
ors are familiar and within which they are prenared to invest 
their capital, 
Like many venture capital manajers, the General 

Partner will participate actively in the development of cor- 
porate strategy for and the direction of the Fund's portfo- 
110 companies, providing cutside consulting assistance and 
support as necded. It is particularly approvriate, therefore, 
that the General Partner be compensated on an entrepreneurial 
basis, that is, by means of sharing in capital gains. In the 
words of one observer of the venture capital industry, 

"To be.cffective in venture investing requires 

effort mcr’ similar to hands-on management 

than to traditional investing. Under these 

conditions, verforinance compensation makes ‘sense 

for both sophisticated investors and for the 
venture capital firm's inanagement."** 


By virtue of the requested exemption from Section 


205, the Fund will be able to reward the General Partner on 


' See Brief of Nacional Venture Capita! Association, amicus 
curiae, Supra at If. (Max 12, 1977) (the "NVCA Brief"), 
submitted in Abrahamson v. Pleschner, et al., F.2d 


____ {76-77 Transfer Binder] Fed. Sec. Ly Bep. (CCH) 
W2578S9 al 91,282; tis 16 (Feb. 25, 1977). 


“* Statement of Patrick R.- Liles of the Warvard Business 
School, before the Youse Subcommittec on Capital, Invest- 
ment and Business Opportunities, Committee on Small Busi- 
ness (May 13, 1977) at 6. 
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the traditional bisis of a share of capital gains. In so 
eee the Commission would encourage the expert management 
of. pooled fast ieutbonal ventur® capital by recognizing a man- 
agerial incentive considered essential by the industry.* 
This would, in turn, encourage the flow of new capital to a 
vital sector of the American economy. It is estimated that 
venture capital institutions, such as the Fund, have invested 
over $500 million in developing businesses--companies which 
jack the means of obtaining critically needed capital feo 
other sources.** 
{ 

To provide an exemption to WPG from Section 205, 
in order to permit a registered adviser to invest in a ven- 
ture capital manager, would support the objective of provid- 
in} venture capital investors with experienced, financially 

! 

Staole managers, as well as affording securities firms and 
other aielaere with an additional] means of diversifying, and 
thes strengthening, their business activities. Such an exemp- 
tion is consistent with a scheme of regulation which duly 
reflects the varied functions cf related entities. It would 
serve no useful regulatory purpose to impose the prohibitions 
of the Act upon investments in related entities, simply 
because a firm is registered as an adviser. To do so would 


4 See NVCA Brief at 19; Statement of Patrick R. Liles, 
supra, note 5 at 4. 
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ai tear discourage firins from offering advisory services to 
the public, or would compel the total separation ‘of regis- 
tered and exempt advisory activities within the industry-- 
an undesirable result to both adviser and client alike. 

The Fund's investment objective--long-term capital 
acpreciation through investments in developing small and 
medium-sized companies--makes it suitable for "risk capital" 
investors, who do not seek a current return or require liquid- 
ity for their investments. The Fund's investment activity 
will thus differ substantially from WPG's registered invest- 
ment advisory business (which is largely directed to serving 
as investment manager for pension and profit-sharing trusts, 
mutual funds and individual clients) where the emphasis is, 
in jeneral, to achieve capital appreciation combined with 
current income, to avoid undue investment risks so as to 
oe capital, and to maintain liquidity of port folio’ 
positions: 

The General Partner's relationship to WPG is not 
“ho tyre of "alter ego" arrangement against which Section 
208(d)* was directed. The General Partner will be sub- 


stantially separate and distinct from WPG in all essential' 
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Section 208(d) reads in its entirety as follows: 


"It shall be unlawful for any person indirectly, 
Or threuyh or by any other. person, to do any act 
Or thing which it would he unlawful for such per- 
son to do directly under the provisions of this 
title or any rule or regulation thereunder." 


rae 
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respects, including nature of business, management, personnel, 
vhysical operation and financial structure. 

With the single exception of “ir. Greer, the Gen- 
shal Partner will have no manaqement personnel in common 
with WPG. Mr. Greer will devote substantially all of his 
time to the venture capital area and ate have no direct role 
in WPS's public investment advisory business. None of the 
other general partners or employees of the General Partner 
will be partners or employees of WPG. Although Mr. Greer 
will exercise general managerial authority as the managing 
general partner, the investment function of the General 
Partner-~recorimending investments to BCC for approval--may 
be exercised by any two general partners, with or without Mr. 
Greer's concurrence. 

| The General Partner will. have its own capital and 

eit nave a budget and financial operation separate and apart 
from that of WPG. As previously noted, the General Partner's 
initial capitalization of not less than $1 million will be 
invested in the Fund, which will reinburse the General Part- 
ner for its operating expenses; accordingly, the General 
Partner's capital will be entirely adequate for its antici- 
pated requirements. The General Partner will incur no in- 
debtedness to WPG. 

The Commission and the Staff have recognized and ap- 


proved the segregation of advisory and non-advisory activities, 


et in 


and permitted non-advisory aekivities to be conducted without 
the saat eeaaas of the Act, where the registered investment 
sivices was Organized as a subsidiary of an unregistered 
parent.* In such instances, it was determined that the re- 


strictions of the Act do not apply to the activities of the 


| parent. The policy and provisions of the Act do not require 


any different result solely by reason of the fact that WPG 
conducts its registered advisory business at the parent com- 
pany level. It would serve no useful regulatory purpose to 
exalt form over substance and to Subject non-advisory activi- 
ties of WPG to the strictures of the Act, where such activi- 
ties would not be so tainted if WPG's business structure were 
reversed and its registered investment advisory pected was 
conducted through a wholly owned subsidiary. 

The Staff traditionally has been concerned that 
incentive compensation arrangements afford the opportunity 
for the abuses waich the Congress intended to eliminate when 
it adopted Section 295(1) of the Act. The chief concern of 
the Section 205 prohibition is the inequity of a compensation - 


arrangement which permits an adviser to share in a client's 


gains, but does not require the adviser to share in the cli- 


ent's losses. It is urged that the prohibition should not 


apply to the interest of an investor or co-venturer, such as 
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. pee footnote [**] p. 14 supra, 
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the General Partner (and WPG, its limited partner), which 
shares in ids Fibs and rewards of a common investment and 
does not simply manajye the funds of others. Moreover, the 
compensation of the General Partner (and 3CC) on the contem- 
plated basis of a perdontage of net realized gains does not 
run afoul of the Congressional determination to prohibit 
abuses, and dines net encourage undue risks. 

For the first three or four years of the Fund there 
will be no allocation to the General Partner or payment to BCC 
based upon the net realized gains of the Fund. Thereafter, 


reriodic distributions may be made to the General Partner, and 


vayments made to BCC, based upon their respective shares of 


the net realized gains of the Fund. However, In each case in 
which such a distribution or payment is to he made, the Fund 
will obtain an independent appraisal of the value of its in- 
yestrents and net unrealized losses (if any) afta be offset 
against the net realized aains of the Fund. Accordingly, al- 
though neither the General Partner nor BCC will receive any 
share of net unrealized gains of the Fund (until they are 
realized), the amount of net unrealized losses (if any) will 
ne offset against the net realized gains in computing the 
mount of any distribution to the General Partner or any pay- 
ment to BCC based upon net realized gains. As a result, there 
“iil he no advantage to either the Gen>ral Partner or BCC 


selectively to realize gains and not to reaJize losses--there 


is no opportunity for conflict between the interests of the 
General Partner and BCC on the one hand, and the interests of 
the limited partners of the Fund on the other. 

The risk of capital loss also revresents a dis- 
couragement to the General Partner and BCC to undertake undue 
risks. Indeed, the General Partner and 38CC profit from capi- 
tai gains only if the limited partners of the Fund profit 
likewise, and WPG and BankAmerica will incur losses ratably 
with the limited partners.’ 

WPS is iantee a substantial eeieat ver iaueet in 
the General Partner, and BankAmerica (the parent of BCC) is 
maxing a substantial capital investment in the Fund. Mr. 
Greer, who will be the managing general partner of the Gen- 
eral Partner, iS a partner of WPG which will invest, as a 
limited partner, at least $1 million of its capital in the 
General Partner. Accordingly, "PG's participation will be 
Significant in terms of both relative risk and contribution. 
The other individual general partners of the General Partner 
wil? also invest their own capital in the General fartner. 
Accordingly, the cavital of WPG, BankAmerica and the indivi- 
dual general partners ett share equally (on a pro rata basis) 


in the risk of loss with the capital of the limited partners. 


fae Order Sought by This Application 
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pursuant to Section 206A of the Act, for an Order exenpting 
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WPG fron the provisivns of Section 205 of the Act, but only 
toa the extent that such Section would otherwise (directly or 
by reason of Section 208(d) of bine Kak) either prohibit the 
Generel Partner from receiving 3 share of the capital gains 
of the Pund, or pronibit WPS from receiving distributions 
an} other payments on account of its limited partnership in- 


terest in the General Partner, as icscribed herein, but sub- 


tect, however, to the following conditions: (i) the limited 


partnership interests in the Fund shall be sold solely to 
soohisticated individual and institutional investors, with 
a minimum capital contribution of not less than $1 million, 
in compliance with Section 4(2) of the Securities Act of 
1933; and (ii) WPG shall invest, as'a limited partner, not 
less than $1 million in the General Partner. 

As indicated in this Application, the requested 
exemotion meets the standards for exemption in Section 206A. 


paLlic interest. The Fund will play a direct and leading 
roie in facilitating the capital formation of unseasoned com- 
panies, and thercby stimulate new business formations and en- 
courage competition through the creution and promotion of 
viable and vigorous young businesses. Both BCC and Mr. Greer 


have extensive experience in venture capital tanagement. 


Their conbined expertise will permit the Fund to mike a 


~~ 


significant contribution to venture capital formation. Ac- 
cordingly, the exemption is necessary and appropriate in the 
public interest. 


The exemption is consistent with th? protection of 


investors. The investors who wil] be limited partners in the 
Fund will he sophisticated individuals or institutions, each 
a whom will make an investment of not less than $1 million. 
These investors are able to fend for themselves and do not re- 
quire the protection of the Act. Moreover, WPG will be in- 
vesting at least $1 million in the General Partner which will 
share ratably in any losses with the capital of the limited 
saenees. Accordingly, the exemption is consistent with the. 
protection of investors from the type of abuse with which the 
Congress was concerned when it enacted Section 205(1) of the 
Act. 

The exemption is consistent with the purposes 
fairly intended by the policy and provisions of the Act. The 
limited partners of the Fund will be acquiring securities in 
the Find which will be managed by its General Partner, and 
BCC will act as the Fund's investment adviser. BCC will have 
responsibility for final investment decisions. WPG will not 
Darticipate in the management of the Fund, or give advice to 
potential limited partners with respect to investing in the 
fund. WPS's investment advisory Lusiness will be separate 


and distinct from WPG's participation as a Limited partner 


wis Nam 


if the General Partner. <Althounh WPG is, ind wil] romain, 
subject in its investment advisery business to Section 205 
of the Act, it is consistent with the purpose of the Act to 
Sermit the General Partner to be compensated in the manner 
tragitional in the venture capital industry. Accordingly, 
the exemotion is consistent with the purpose fairly intended 
by the policy and provisions: of the Act. 

It is respectfully submitted that, for the reasons 
stated herein, the requested Order 1s necessary and appro- 


priate in the oublic interest and consistent with the protec- 


tien of investors and the pourposes fairly intended by the 


policy and provisions of the Act. 
This Application has been siqned by a general 
partner of WPG authorized to siqn hy said partnership. 
The name and address of the person to whom WPG 
wishes any questien regarding this Application to be di- 
rected is Paul B. Both, Esd., Nessre, Bact & MNeGoldrick, 


1rk AVOnue, New York, New York 20022 (212 PL 68-0404). 


a) 
os 


Respectfully submitted, 


WRISS, PECK & GREER 


cre Ye 


Philip Greek, General Partner 


Cecember‘\, 1977 
San FPrancisce, Californara 


evarr OF CALIFOR UTA ) 


COLT? OF SAN FRANCISCO) ) 


The undersigned being duly sworn dcooses and says 


that he has duly executed the attached Application dated 


Decenber\™, 1977, for and on hehalf of jleiss, Peck & Greer; 


that he 18 a general partner of such partnership; and that 
he 1s duly authorized to execute and file such instrument. 
Deconont further says that he is familiar with such instru- 


\ 


ment, and the contents theroof, and that the facts therein 


and belief. 


“Phil iP “Greer, 


Subscribed aad sworn to before mo a notary public 


this ay, day of December; 1977. 


, le at: 
fOFFicisl Seal] me fe 7 Pa ft fry 
Re 4 
Ky eorniasion expires f*?7 22 sar , 


(RF RETR SHR RR AP PROP RARAAR 


NC.ARY PUDL'S-CALIFCRNIA 
CITY AND COUNTY OF . 

‘ SAMO FRANCISS 

ty Commiss.on Fxp.res Oct. 22, 1973 


a 3 
Repent oo ATS OE CLE EG 


MARLENE M. GREER 


set forth are true to the best of his knowledge, information 
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PROPOSED NOTICE 
In the Matter of 


WETSS, PECK & GREER 
30 Wall Street 
New York, New York 10005 


File No. 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 206A OF THE INVESTMENT ADVISERS ACT 
OF 1940 FOR AN ORDER CE EXEMPTION FROM THE 
___PROVISIONS OF SECTION 205 OF THE ACT_ 


NOTICE. IS WERFBEY GIVEN that Weiss, Peck & Greer 


("WPG") filed on December _, 1977, an Application pursuant 


to Section 206A of the Investment Advisers Act of 1940 (the: 


"Act") for an order of exemption from the provisions of Sec- 
tion 205 of the Act to the extent set forth in the Applica- 
tion. All interested persons are referred to the Application 
an fits with the Commission for a statement of the represen- 
tations contained therein which are summarized below. 

WPG is a diversified securities firm, a member of 
Tne New York Stock. Exchange, Inc. (the "NYSE") and various 
Otner stock exycnenges, which is engaged in brok.rage for in- 
stitutions and individuals, specialist activities, serving 
as investment adviser to varicus individuals, pension and 
profit-sharing tru3ts and two mutual funds. WPG is regis- 
tered a3 an iatwetment adviser under tho Act. 

A new venture ccpita!l investment entity, to be 


Jiractered ah a Ligited parthetship (the “Fond"*}, 1s be 


formed. The Fund will be exempt fron registration as an 


investment company under the Investment Company Act of 1940, 


as amended, by reason of Section 3(c)(1l) thereof. 

The minimum capital contribution .to the Fund by 
each limited partner will be $1 million. The limited part- 
ners will consist of a restricted number of sophisticated 
individual and institutional investors of substantial net 
worth, including BankAmerica Corporation ("BankAmerica"), 
the bank holding company whose principal Subsidiary is Bank 
of America National Trust and Savings Association, or a sub- 
Sidiary formed for the sole purpose of holding denture capi- 
tal investments on its behalf. The limited partnership 
interests will be offered and sold in such manner as to be 
exempt from registration under the Securities ACE of 1933, 
as amended, by reason of Section 4(2) thereof, 

The investment adviser to the Fund will be 
BankAmerica Capital Corporation, a Delaware corporation 
ae) Sa BCC is a wholly owned subsidiary of BankAmerica 
anc certain of its wholly owned subsidiaries and acts as a 
private venture capital investment manager to BankAmerica 
and certain of its wholly done subsidiaries, Philip Greer, 
who is a general partner of WG and a member of its execu- 
tive committee, is one of the tive directors of BCC, 

| The sole general partner of the Fund (the "General 


Partner") will also be-formed as a limited partnership. The 


i 
to 
I 


General Partner will invest,.asS general partner, not less 
than $1 million in the Fund. WPG will be the sole limited 
partner of the General Partner. The initial capital of the 
General Partner will asta of $1 million, to be contributed 
by WPG, and aiditians! amounts to be contributed by three of 
its general partners. Its general partners will be four 
individuals who are all venture capital professionals. One 
of these individuals, Mr. Greer, will serve as managing gen- 
eral partner, with general managerial authority and responsi- 
bility for administration of the General Partner's affairs. 
The General Partner will be responsible for the man- 
agement and administration of the Fund's business. Beveuanel 


of the General Partner will oriyinate and initially review 


211] investment opportunities and present favorable investment 


prospects to the Fund's investment adviser, BCC, for its fur- 
tner review and approval. WPG, aS a limited partner, will 
fot participate in the management of the General Partner, and, 
therefore, will not participate in the decisions relating to 
the investment of the assets of the Fund. | 
BCC will act as investment adviser to the Fund pur- 
suant to an advisory contract. As investment adviser to the 
Fund, BCC will receive from the Fund a fixed fee equal to 1/4 
ef 14% per annum of the contributed capital of the Fund plus an 
incentive foe equal to 8% of the nct realized capital gains 


of the Fund, as and when distributed. The General Partner is 


to receive an aronnat eguil to 12% of the net realized capital 
gains of the Fund. | | 

This allocation. or 20t of net realized gains to the 
adviser and the General Partner is a traditional venture capi- 
tal formula with numerous historical precedents. Accordingly, 
the interests of BCC and the Gereral Partner in the Fund will 
conform to an industry standard with which experienced invest- 


ors are familiar and within which they are prepared to invest 


' 
a 


their capital. 
WPG seeks an snenebian from Section 205 of the Act, 
which prohibits a registered investment adviser from receiv- 
ing compensation based upon a "Share of capital gains upon or 
capital appreciation of" a client's funds. WpPG is requesting 
the exemption to permit the Ceneral Partner to receive its 
128 share of the net realized capital yains of the Fund, and 
to permit WPG to receive cayments and distributions on account 
of its limited pirtnership interest in the General Partner. 
section 20@(d) prohibits a registered adviser from doing iadi- 
rectly what it cannot do directly. Section 208(¢) reads in 
its entirety as follows: 
| "It shall be unlawful for any person indirectly, 
or through or by any other person, to do any act 
Or thing which it would be unlawful for such per- 
son to do directly under the provisions of this 
title or any rule or regulation thereunder." 


The General Partner's relationship to WPG is not 


tne type.of "alter «go" arrangement against which Section 


20@(d) was directed. The General Partner will be substan- 


tially separate and distinct from “PG in all essential re- 


spects, including nature of business, management, personnel, 
physical operation and financial. structure. 

The Fund's principal purpose will be to make pri- 
vate equity and venture capital investments. Accordingly, 
the Fund will seek to invest in securities of small and 
mediun-sized developing companies, as contrasted to mature 
companies such as these listed on the NYSE. Typically, the 
Fund will acquire positions in portfolio companies by direct 
investment on a neaotiated basis, in the form of equity or 
debt securities cr some combination thereof, Such invest- 
nents would directly Pipi dbaks capital formaticn by develop- 
ing companies. 

The chicf concern of the Section 205 prohibition 
is the ineauity of a compensation arrangement which permits 
an adviser to share in a client's gains, but does not require 
the adviser to share in the client's losses. WPG will be 
investing at least $1 million in the General Partner which 
will share ratably in any losses with the capital of the 
limited partners. The compensation of the General Partner 
(and BCC) on the contemplated basis of a percentage of net 
realized gains does not run afoul of. the Congressional deter- 
mination to prohibit abuses, and does not encourage undue 


risks. It is the tracitional venture capital compensation 
p P 


formula, and is consistent with the intended protection of 


investors. 

The investors who will be limited partners in the 
Fund will be sophisticated individuals or institutions, able 
to fend for themselves. The limited partners of the Fund | 
will be acquiring securities in the Fund which will be man- 
aged by its General Partner, and BCC will act as the Fund's 
investment adviser. WPG will not participate in the manage- 
ment of the Fund, or give advice to potential limited part- 
ners with resvect to investing in the Fund. WPG's investment 
advisory business will be separate and distinct from WPG's 
participation as a limited partner in the General Partner. 
WPG is, and will remain, subject in its investinent advisory 
business to Section 205 of the Act. 

WPG represents that the requested relief is neces- 
Sary Or appropriate in the public interest and consistent 
with the protection of investors and the purposes fairly in- 
tended by the policy and vrovisions of the Act. 

NOTICE ITS FURTHSR GIVEN that any interested person 
may, not later than P . 5230 p.t., submit 
to the Commission in writing a request ‘or a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposel to be controverted, or he may request 


that he be notified if: the Commission should order a hearing 


thereon. Any such communicition should be addressed: Secre- 


tary, Securitios and Exchange Commission, “ashington, i oF 

A. cher of Baer 2272981 S54] Se nerved personally df 
by mail upon the applicant at the address stated above. Proof 
of such service (by affidavit, or in case of-an attorney-at- 
law by certificate) shall be filed contemporaneously with, the 
request. An order disposing of the Application will be is- 
sued as of course following said date unless the Commission 
thereafter orders a hearing upon request or upon the Commis- 
sion's own motion. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 


hearing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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UNITED STATUS GP ANERICA “ee Ec LIVES 


Before the 


FEB 1 1978 


SECURITIES AND EXCHANGE COMS ES TON 
<4 


In the Matter of : 
AMENDMENT TO 
WEISS, PECK & GREER APPLICATION FOR AN ORDER 
30 Wall Strect OF EXEMPTION PURSUANT TO 
New York, New York 10005 ! SECTIGN 206A OF THE 
INVESTNENT ADVISERS ACT 
under the $ OF 1940 


Investment Advisers Act of 1940 


The undersigned Applicant, Weiss, Pock & Greer, a 
New York limited Partnership ("WPG"), hereby amends its Appli- 
cation (Gated December 12, 1977, and filed December 15, 1977), 
to the Securities and Exchange Commission (the "Commission" ) 
for an Crder under Section 206A of the Investment Advisers 
Act of 1940, as amended (the "Act"), exempting, to the extent 
Set forth therein, WPS from the Provisions of Section 205 of 
the Act, in order to provide the following information. * 
bd & * 

As itdiéated In the Application, Philip Greer (who 

1S presently a general partner of WPGC and a mombor of its 


executive committee, as well as one of the five directors of 


, Uniess otherwise lndvcated, the terms used in this 
Amendment have the meanings assigned to them in the 
Appl ication. 


joc 


BCC) will serve as managing general Partner of the General 
Partner. : 

Mr. Greer will also provide, on request from time 
to time, venture capital investment consulting services to 
BankAmerica and its subsidiaries (including BCC) which make 
venture capital investments for their own accounts and not 
for the accounts of others. Mr. Greer will assist and aul 
the staff of BankAmerica and its subsidiaries who have the 
’ 
responsibility for venture capital investments, and those 
persons will rely on Mr. Greer's expertise in the area to 
the extent they deem appropriate. He will be available to 
consult with respect to existing and potential venture capi- 
tal investments, and his consulting function may include 
reviewing business enterprises and meeting with management 
and others connected with those businesses. 

WPG has been advised by BankAmerica and BCC that 
Mr. Greer will not have the power or the authority to deter- 
rine or dictate which investments will be made by BankAmerica 
and its venture casital investment Subsidiaries--the invest- 
mort decisions will be and remain the right and duty of the 
boards of directors (and duly delegated officers) of the in- 


vesting entities. 


It was indicated in the Application that for the 


first three or four years of the Fund there will be ro 


| 
to 
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allocation to the General Partner or payment to BCC based 
upon the net realized gains of the Fund.* It had been 
thought that the Fund would, in each case in which such a 
distribution or payment might thereafter be made, obtain an 
independent appraisal of the value of its investments in 
anticipation of offsetting the net unrealized losses (if any) 
against the net realized gains of the Fund. The determina- 
tion to offset net unrealized losses against net realized 
gains was made in order to ecliminate any advantage to either 
the General Partner or BCC selectively to realize gains and 
not to realize losses, and also to eliminate any opportunity 
for conflict between the interests of the General Partner and 
‘BCC on the one wand; eee the interests of the limited part- 
ners of the Fund on the other. 

After further consideration of the costs involved 
in having such independent appraisals, it seems eraortaun, 
instead, for the General Partner itself to value the assets 
of the Fund for purposes of offsetting net unrealized losses 
against net realized capital gains when there is to be an 
interim diateliakien the General Partner or BCC. The 


* If capital gains are realized in the early years, there 
Will] be distributed to the limited purtners of the Fund, 
and to the General Partner and BCC, not less than 353 
of net capital gains realized, to provides funds with 
respect to their income tix obligations resulting fro 
such realized oiins. 


General Partner's valuation will be subject to the review 
and approval of BCC. 


In order to inject an additional element of con- 


servatism, interim distributions would be limited to cne-half 


of the amount distributable to the General Partner and BCC-- 
that is, interim distributions to them would not exceed 10% 
of the amount Ly which net Pasidoad capital gains exceed net 
unrealized capital losses.* Moreover, the Fund will seek 
an independent review of the General Partner/BCC ealuation 
in connection with an interim distributicn in the event that 
iswebue partners of the Fund who shall have contributed 20% 
or more of the capital of the Fund so request, and the in- 
terim distribution will be in accordance with any modifica- 
tion at the valuation resulting from the iu aepneaent review. 

In addition, all interim distributions to the 
eaeket Partner and BCC will he based upon financial state- 
ments of the Fund which will be audited by independent certi- 
fied public accountants. *? 

x 


It is respectfully submitted thut, for the reasons 


$ The 10% limitation will apply even to the disproportion- 
ate distributions related to tux obligations reterred to 
in the footnote on page 3 of this Amendment. 


It is anticipated: that such distributions nenerally will 
be made on the basis of year-end financial:; the finan- 
cial statements on which any other distribution is based 
also will be subjec: to audit. 


- 4-- 


stated in the Application, as amended hereby, the requested 
Order is necessary and appropriate in the public interest and 
consistent with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act. 

This Amendment has been signed by a general partner 


of WPG authorized to sign by said partnership. | 


Respectfully submitted, 


WEISS, PECK & GREER 


{ ) 
By: \\ es. _¢ eva 


\ N 
Philip Greer, Kencral Partner Gcraae 


Dated: January re 1978 
New York, New York 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


The undersigned being duly sworn deposes and says 
that he has duly executed the attached Amendment dated 
January Lf 1978, for and on behalf of Weiss, Peck & Greer; 
that he is a general partner of such partnership; and that 
he is duly authorized to execute and file such instrument. 
Deponent further says that he is familiar with such taetru- 
ment, and the contents thereof, and that the facts therein 
set forth are true, to the best of his knowledge, information 


and belief. 


. . : 
i ee ee ee 


Philip Greer 
N 


Subscribed and sworn to before me a notary public 


day of January, 1978. 


[Official 


MWUSLSELIN OXplres 
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UNITED STATES OF AMERICA 
Before the 


SECURITIES AND EXCHANGE COMMISSION 


ee AE eh hee ree tee lent Rea eat oa emo fey iaday te) fee > 4 
In the Matter of : 
AMENDMENT TO 
WEISS; PECK & GRPER : APPLICATION FOR AN ORDER 
30 Wall Street OF EXEMPTION PURSUANT TO 
New York, New York 10005 >: SECTION 206A OF THE 
; INVESTMENT ADVISERS ACT 
und2r the : OF 1940 
Investment Advisers Act of 1949 
Se SOP ee es em). ie ee em eae ee te, eet et es = oS. 


The undersigned Applicant, Weiss, Peck & Greer, a 
New York Jimited Partnership ("WPG"), hereby amends its Ap- 
plication (dated Decenber 12, 1977, and filed December LS, 
1977; as amended by Amendment dated January 27, 1978) to the 
SCCUrities and Exchange Conmission (the "Commiscion") for an 
Order under Section 206A of the Investment Advisers Ae of 
1940, as amended (the "Act"), exempting, to the extent set 
forth therein, WPG from the Provisions of Section 205 of the 
Act, in order to eliminate, from page 3 of the Application, 
the following Sabena 


Interim withdrawals will not bo permitted, except 
under certain limited Circumstances. 


It is resoectfully cubmitted that, for the reasons 


sated Li the Applicstian, as Previously amended and as 


senmied hereby, the requested Order ir necessary and appro- 


ir Sa ee | 


ey ees 


in the public interest and censictent with the pro- 

i [ 
ot investors and the purposes fairly intended by the 
dm provisions. of tho Act. 


This Amendment has been signed by a general partner 


authorized to sign by said partnership. 


Respectfully submitted, 


WEISo, PECK & GRBER 


ee aeons 


Pys a —o 
Philip Greér, Yeneral Partner 


werch ©, 1978 
San Franeisco,. California 


ero oP CALIPORNES ) 
CIULTY OF SAN PRAHCISCO 3 


The undersigned being duly sworn deposes and says 


n> has duly executed the attached Amendmeht dated 


rr 


~area sy LOY8, for and on behalf-of Weiss, Peck & Greer; 
tnat he 1s a general partner of such partnership; and that 


1. 
(iss 


is duly authorized to execute and file such instrument. 


vip Mk Lurkher Cavs that he-ia familiar with euch instru- 


ment, and the contents thereof, and that the facts therein 
set forth are true to the kest of his knowledge, information 


- 


grag 62) pe. ; 


ee” SE os eee 


sperma: Seinee eerie ee $ mt mee ne one. ee ee ee 
Phil) « Greer 
Subscribed and sworn to before me a notary public 


pa CU day of Maren, 1978. 
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May 11th,1978 


Memo To: George W. Ball 


From: ‘Mark Buxton 


Dear George, 


Here is a note which I prepared on our 
discussion yesterday. Upon reading the memo- 
randum prepared by Cleary Gottlieb, I discovered 
that almost all the points which we discussed are 
covered in detail. 


Please note that I have not distributed my’ = 
copies of my note but leave it to you to inform 
your colleagues of the progress of this proposal. 


Yours sincerely, 


i he 
AY li = 
{Mark Buxton 
/mk | ? 


Attachment 


May 11th,1978 


Memorandum To: George W. Ball 
From: ~ Mark Buxton 
Re: Pooled Direct Investment 


At a meeting at One William Street on Tuesday 
May 9th, Richard Pugh and Clifford Dammers of Cleary Gottlieb presented 
a memorandum outlining tax and regulatory problems associated with 
Mr. Ball's concept of forming a group of foreign investors to take advantage 
of special investment situations in the U.S. Also in attendance were 
George Ball, George Heyman, David Sacks and Mark Buxton, 


In summary there appear to be no insurmountable problems 
which would prevent the capital gains of investments in the U.S. being 
free of U.S, tax to the foreign investors. However there are problems 
associated with LBKL sharing in the benefits of any capital gains realized 
by its investment clients. These problems relate to the fact that LBKL is 
a registered investment advisor and therefore falls under the jurisdiction 
of the Investment Advisors Act. This act prohibits an investment advisor's 
remuneration, to be based ona share in the capital gains obtained by the 
client. On the otherhand, various performance fees are permitted, and 
there is no impediment to prevent LBKL sharing in the capital gains provided 
it is also prepared to share in any losses. After a discussion of the various 
possibilities that might exist for circumnavigating the provisions of the act, | 
it was provisionally agreed that LBKL would have no objection to sharing in 
capital losses as well as gains provided that any such losses would not 
exceed the standard fees for its advisory sérvices so that in the worst case 
we would end up working for nothing. It was also agreed that Mr. Dammers 
would make further research into precedents of SEC exemption orders and no- 
action letters which have been issued in similar examples to the proposal 
under consideration. 


During the course of the discussion, the following points 
were raised: ' 


(1) In order to avoid the provisions of the act, it would 
be possible to apply to the SEC for an exemption order. 
The disadvantage of this course of action is that it 


(6) 


sg es 


would require disclosure of the identity 
of the investors and also disclosure of 
details of our remuneration. 


It was questioned whether the offshore 
holding company which is envisaged in 

this plan actually falls within the definition 
in the act of investment clients' “funds." 
We were advised that indeed it did. 


It was suggested that LBKL might be re- 
munerated by means of a finders fee which 
would be related to the ultimate success of 

the holding company. This suggestion however 


- would not escape the restrictive provisions of 


the act. A similar conclusion was drawn for 
options which might be granted to LBKL. 


It was suggested that the holding company might 
have two classes of shares such that shares held 

by LBKL would receive a disproportionate share 

of capital gains. This scheme would not work either. 


The possibility was raised that the LBKL partners 


’ should invest in the holding company as individuals 


as opposed to taking a participation in the name of 

the partnership. While this would help remove the link 
between LBKL's role as an investment advisor and that 
of a participant, it raises problems with regard to the 
distribution of gains ( and share of losses ). 


Finally, it was stated that when forming the shareholding 
group of the holding company, we should be careful to 
avoid a situation where more than 50% of the stock was 
owned by five or less unrelated persons. 


A fuller explanation of each of the above points is contained in 
the memorandum presented by Cleary Gottlieb. 


/mk 
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KUWAIT INVESTMENT COMPANY (8.A.K.) 


1393 /14/6-28/78 May 14 1978 


Mr. F. William Hulton, 

Kuhn Loeb Lehman Brothers International, 
16 St. Martin's Le Grand, 

London, EC1A 4EH 

U.K. 


Dear Mr. Hulton, 


With reference to your letter dated April 21, 1978, I 
am enclosing some information about Geneve Corporation which, 


I hope, you will find of some use. 


Yours sincerely, 


/ 


MOHAMMAD AL-QATAMI 
MANAGER 
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Item 1. BuSiness. 


Geneve Corporation, a Delaware corporation formerly 
named Cable Funding Corp. ("Company"), is engaged (a) through 
a subsidiary in the conduct of a wholesale over-the-counter 
securities business, (b) through a subsidiary in the nursery 
business in Florida, and (c) in the business of making loans 
to cable television companies to finance the construction 


of, additions to, or modifications of, existing cable televi- 


sion systems. 


Securities Business 

The Company, directly and through its subsidiary 
Genevco Capital Services Ltd., owns all of Geneve Securities 
Ltd. (formerly named Torpie & Saltzman, Inc. ("TES")), a 
registered broker-dealer under the Securities Exchange Act 
of 1934 ("Exchange Act") and a member firm of the National 
Association of Securities Dealers, Inc. ("NASD"). Substan- 
tially all of the business of T&S consists of trading in 
securities fine its own account and making wholesale markets 
in equity securities of United States issuers. To a limited 
extent, T&S executes brokerage transactions on behalf of its 


retail customers, whose number during the fiscal year ended 


August 31, 1976 ("Fiscal Year") was not significant. 


During the Fiscal Year, T&S acted as a market 
maker in 15 over-the-counter securities and at present T&S 
acts as a market maker in one over-the-counter security. 
In conducting its market making activities, T&S deals almost 
exclusively with other broker-dealers, rather than retail 


customers. T&S typically inserts bid and asked quotations 


for the securities in which it makes a market in the National 
Quotation Bureau, Inc. publication (known as the "pink 
sheets") and in the NASD Automated Quotation System ("NASDAQ") , 
which provides other broker-dealers with almost instantaneous 
quotations on bid and asked prices for more than 2,500 over- 
the-counter securities, as well as information as to volume 
of securities traded. T&S maintains direct wires to certain 
broker-dealers to provide rapid service for those who wish | 
to effect a transaction based on a quotation of T&S. One of 
the effects of the introduction of the NASDAQ system has 

been the narrowing of the spread between bid and asked 
quotations for over-the-counter securities. T&S believes, 
based on its experience with NASDAQ to date, that such 

system has had an adverse impact on its revenues derived 


from market making activities. 


As part of its market making activities, T&S. 
purchases securities to be held as inventory for sales and, 
conversely, makes short sales. In general, however, the 
profits of T&S from making markets are to be derived from 
its profit margin on a transaction (i.e., the spread between 
the bid and asked prices of securities), rather than from 
the appreciation of the price of securities held long or the 
decline of the price of securities sold short. In order to 
minimize the risks of market price fluctuations, T&S typically 
confines its market making activities to securities in which 
there already exists a liquid market, limits the size of its 
positions vis-a-vis its capital and the public float of the 


securities, and seeks to close open positions quickly with 


a 


respect to a major portion of its capital committed to this 
function. During the Fiscal Year, aS a result of uncertain’ 
market conditions and the difficulty of reacting to the 

impact of recently enacted regulatory changes, T&S has been 


cautious in engaging in market making activities. 


The business of T&S is highly competitive, and T&S 
competes with an average of nine other broker-dealers on 
each of the securities in which it makes a market, several 
of which have substantially larger staffs and conduct sub- 


stantially more business than does T&S. Although since the 


‘Company acquired T&S the amount of capital of T&S has ex- 


ceeded that of most firms which operate exclusively in the 
over-the-counter market, T&S also competes with member firms 
of the various national securities exchanges, many of which 
possess greater financial resources than does T&S. Since 
the introduction of the NASDAQ system, as described above, 
price competition in the wholesale over-the-counter market 
has intensified as spreads between bid and asked prices have 


narrowed. ) 


During the Fiscal Year, various aspects of the 


Securities Reform Act of 1975 were implemented by promulga- 


tion of rules of the Securities and Exchange Commission 


("Commission"). T&S believes that certain of the recently 
adopted rules, and others that are proposed, may affect both 
the conduct of its business, as well as competition among 
broker-dealers in the securities business, including member 
firms of national securities exchanges and, non-members 
interested in making markets in securities listed on such 


exchanges. One such development which was implemented in 


the Fiscal Year is the establishment of a consolidated 
transaction tape to service a central: securities market. It 
is not possible at this time to predict the full impact this 


development wili have on the business of T&S. 


The saciid huakiens is highly regulated. 
Several federal and state agencies and the NASD are sanc- 
tioned by statute to perform certain regulatory functions. 
T&S is subject to various detailed rules and regulations 
relating, to such matters as its conduct of business with 
customers, the maintenance of books and records, financial 
position and nee capital, employee supervision and sur- 
veillance, standards of conduct in executing trades as 
principal, and borrowing money and extending credit to 
customers for the purpose of purchasing or selling securi- 
ties, among others. Violations of statutes or regulations 
can chat in disciplinary proceedings against T&S, which 
may subject it to a temporary or permanent gunmansian of its 


activities, as well as civil actions initiated by third 


parties. 


Nursery Business 


In October 1976, International Foliage Corpora- 
tion, a wholly-owned Florida subsidiary of the Company 
("International Foliage"), acquired certain of the assets of 
Mulford Florida Plants, Inc., an Ohio corporation (Mul 
ford"). The acquired assets include certain real property, 
including machinery, equipment and supplies, inventory and 


® 
growing crops, certain prepaid expenses and shares that 


Mulford owned in Ball Motor Line of Apopka, Inc. ("Ball") 


te tll 


and Apopka Truck Brokerage, Inc. ("ATB"). The assets ac- 
quired by International Foliage were used in the nursery 
business by Mulford and International Foliage intends to 


continue to use the assets in such business. 


International Foliage, through a division named 
Mulford Florida Plants, is using the assets it acquired to 
engage in the nursery business, including the growing, 
cultivating and marketing of nursery plants, which Mulford 
had previously operated. International Foliage plants and 
grows, on property (approximately 42 acres) owned and leased 
by it for such purposes, approximately 20 varieties and 
sizes of blooming plants, flowers and foliage for resale 
primarily to many retail variety stores and wholesale flo- 
rists throughout the eastern half of the United States. For 
most of the plants it grows, International Foliage pro- 
pagates its own cuttings and is dependent on only one or a 
small number of outside suppliers for the remainder. 
Plants and flowers grown by International Foliage are ship- 
ped to purchasers in trucks operated by Ball, ATB and other 
trucking firms, and by air Cntshagih, The nursery business is 
very competitive and International Foliage is in competition 
with many other growers and greenhouses throughout its 
selling area. International Foliage's business is seasonal 
with most sales occurring in the Spring and Fall to conform 
to purchasers' marketing patterns. International Foliaye 
expects to employ between 75 and 125 persons, depending on its 
seasonal shipping and growing schedules. 

° 
For additional information with respect to the 


assets acquired by International Foliage and the terms of 


such acquisition, reference is made to the Company's Current 


Report on Form 8-K for the month of October. 1976. 


Cable Télevision .Financing 


The Company has in the past entered into three 
loans for the construction of cable television systems, two 
of which were disposed of for cash in 1975. In connection 
with these loans, the Company obtained notes and sirntey 


securities which did not have a quoted market value. 


As of the date hereof, the Company has one out- 
standing loan to Cable Associates Limited, a limited part- 
nership ("Cable Associates"). The loan to Cable Associates 
is secured by a pledge of subetantialay all of the out- 
standing stock et another cable television company with 
which Cable Associates is participating in a joint venture. 
In addition to the foregoing security arrangements, other 
provisions in the loan agreement provide further security 
for the repayment of the loan. In connection with the 
extension of such loan, Cable Consulting Corp.,:'a wholly- 
owned subsidiary of the Company, acquired and maintains a 
20% equity interest (which constitutes substantially all of 
such subsidiary's assets) as a general partner in Cable 


Associates. 


The outstanding principal balance of the loan’to 
Cable Associates has been in default for some time, and on 
June 11, 1976 the Company accelerated the loan making the 
entire principal amount of $642,917 due and payable. To the 


date of such acceleration interest on the loan was current. 


As at August 31, 1976, principal payments on the loan of 
approximately $72,000 were in default. In August 1976, the 
Company filed suit against Cable Associates in connection 
with the foreclosure of certain property securing the loan 


(see "Item 5. Legal Proceedings." below). 


The interest rate paid by Cable Associates was 


determined by negotiation between the Company and Cable 


Associates, and is keyed to the prime commercial lending 


rate of The Fidelity Bank of Philadelphia. 


For information with respect to the cable tele- 
vision industry, within which Cable Associates mentioned » 
above operates, reference is made to the Material set forth 
under the caption "Business" in the Company's Prospectus, 
dated August 22, 1972, which was filed with the Commission 
pursuant to Rule 424(b) under the Securities Act of 1933 and 
as Exhibit 1 to the Company's: Annual Report on Form 10-K for 


the fiscal year ended August 31, 1972. 


As indicated by the Company in its Annual Report 
to Stockholders for the year ended August 31, 1974 ("1974 
Report"), the Company has been and continues to be extremely 
cautious in the cable television area. No cable system 
investments have been made since the change in control which 
occurred in 1973 discussed below and two such investments 
have been liquidated since such change. The Company's man- 
agement has, however, examined opportunities from time to 
time presented to it relating to possibl@ acquisitions of, 


loans to or other investments in, cable television systems 


and may accept ‘such an opportunity in.a situation which it 


determines to be appropriate and in the best interests of 


the Company. 


- 


As of August 31, 1976, the Company, Genevco and 
T&S had 12 employees, all of whom are predominantly full- 


time, except for one employee (who is also an officer) who 


is part-time. 


1973 Change in Control 

In July 1973, Geneve Corporation, a Delaware 
corporation presently named Genevco Capital Services Ltd. 
("Genevco"), initiated a successful tender offer for no less 
than 400,000 shares of the Company's common stock, par value 
$.02 per share ("Common Stock"), which tender offer was 
consummated in August 1973. After completion of the tender 
offer, Genevco purchased additional shares of the Common 
Stock in the open market. As a result of the Company's 
Exchange Offer described below, as of the date hereof, 
Genevco no longer owns any shares of Common Stock and is a 


99% owned subsidiary of the Company. 


Investment in T&S 


During January 1974 the Company and Genevco were 
involved in a series of related transactions which resulted 


in the acquisition by each of a 50% equity interest in.T&S. 


Company's Exchange Offer and 1975 Change of Control 


In December 1975, the Company consummated an offer 


("Company's Exchange Offer") to acquire all of the outstand- 


ing securities of Genevco- As a result of the Company's 


Exchange Offer, the Company acquired $3,000,000 principal 
amount of Genevco's 7% Convertible Senior Notes due 1986 


(""Genevco Senior Notes"), all of the Genevco Preferred Stock 


and approximately 99% of the common stock, par value $1.00 
per share, of Genevco ("Genevco Common Stock"). Prior to 


consummation of the Company's Exchange Offer, Raymond J. 


Armstrong, Chairman of the Board of Directors and President 
of the Company, was Chairman of the Board and Chief Execu- 
‘tive Officer of Genevco; Robert J. Hausman, a director of 
the Company, was a director of Genevco; Angela R. Prestia, 
Executive Vice President, Treasurer and a director of the 
Company, was Secretary of Genevco; Paul Y. Clinton, a direc- 


tor of the Company, was President of Genevco; and Isadore M. 


Scott and Richard H. Williamson, directors of the Company, 


were directors of Genevco. 


Pursuant to the Company's Exchange Offer, the 

Company issued $3,000,000 principal amount of the Company's 
7% Convertible Senior Notes, due 1986 ("Senior Notes"), in 
exchange for an equal principal amount of Genevco Senior 
Notes; and issued $4,875,000 principal amount of the Com- 
pany's 6.5% Convertible Subordinated Debentures, due 1990 
("Subordinated Debentures"), and warrants, expiring in 1980 
("Warrants"), to purchase up to 187,500 shares of Common 
Stock, and paid $6,600,000 in cash for all of the Genevco 
Preferred Stock. Under the terms of the Company's Exchange 
Offer, all’ shares of Genevco Common Stock owned by Genevco 
Senior Noteholders and Genevco Preferred §tockholders were 


acquired by the Company for $1.00 per share and without 


additional consideration, respectively. As part of the 
Company's Exchange Offer, the Company offered to acquire 
other outstanding shares of Genevco Common Stock at $1.00 
per share. The Company also acquired all of the Genevco 
Common Stock owned by Goldman, Sachs & Co. ("Goldman, Sachs") 
and certain shares of Genevco Common Stock owned by Starwood 
Corporation ("Starwood"), of which Mr. Armstrong is Presi- 
dent, in consideration for the granting of the option to 
them under the Voting Trust Agreement referred to below. 

The Senior Notes and Subordinated Debentures are convertible 
initially at $15.00 and $11.00 per share, respectively, and 
the Warrants are exercisable at initially $12.00 per share, 
all subject to anti-dilution provisions. The Subordinated 
Debentures and the Warrants may be converted or exercised, 


as the case may be, only after January 1, 1978 and then only 


under certain circumstances. 


Upon acquisition thereof, the Company sanverkedl 
$1,500,000 principal amount of Genevco Senior Notes into 
shares of Genevco Common Stock, at $4,000 per share, in 
order to maintain certain required financial ratios under 


the Genevco Senior Notes. 


The shares of Common Stock owned by Genevco were 
disposed of to Alco Standard Corporation ("Alco Standard") 


(see "Transactions with Alco Standard" below) and to the 


Voting Trust described below. 


On December 30, 1975, Genevco distributed an 
aggregate of 387,800 shares of Common Stock, representing 


approximately 34.5% of the then issued and outstanding 
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shares, to a voting trust, expiring on December 30, 1980 
(“Voting Trust"), in partial redemption of the Genevco 
Preferred Stock. The Voting Trust Certificates issuable in 
connection with Genevco's action were distributed to the 
isidnee et the Genevco Preferred Stock and, depending on 
which of two alternative elections such holders chose under 
the Company's Exchange Orker; redistributed among such 


persons. 


The Voting Trust was established pursuant to an 
agreement, feted December 30, 1975 ("Voting Trust hopes 
ment"), among Genevco, Paul Y. Clinton, agent for the hold- 
ers of Genevco Preferred Stock, and Raymond J. Armstrong, 
Richard H. Williamson and Richard E. Deutsch, as the voting 
trustees ("Voting Trustees"). As a result of the Company's 
Exchange Offer described above, the Company acquired an 
aggregate of 50,300 Voting Trust Certificates, which were 
cancelled upon issuance and the underlying shares are now 
held in the Company's treasury. The Voting Trust presently 
owns 337,500 shares, representing approximately 31% of the 
outstanding shares. The Voting Trust Agreement provides for 
the issuance of two classes of Voting Trust Certificates 
representing an aggregate of 387,800 shares of Common Stock. 
One class (Class B) of the Voting Trust Certificates, re- 
presenting approximately 10% of the outstanding Voting Trust 
Penkdticeten, is subject to the option, expiring December 
a0; 21980,. of Goldman, Sachs and Starwood to purchase all or 
any part of the shares of Common Stock underlying the Class 


B Voting Trust Certificates at a price of $42.00 per share. 
The Voting Trust Agreement provides the Voting 


io. 


Trustees with the exclusive authority to vote the shares of 
Common Stock held by the Voting Trust. Upon termination of 
the Voting Trust all of its shares of Common Stock will be 


distributed to the holders of the Voting Trust Certificates. 


Genevco was incorporated on June 27, 1969 and 
organized to seek out, purchase, operate and control new and 
existing business enterprises. Prior to the distribution 
and sale of the shares of Common Stock owned by Ley Genevco 
owned approximately 45% of the Common Stock of the Company. 
In addition, Genevco owns 50% of the voting and equity 
interests in T&S, in which the Company owns the remaining 
interests. Genevco also owns all of the outstanding shares 
in Amethyst Distributing Corporation which was organized to 
enter the motion picture distributing business (but is 


presently inactive), and holds an interest in a financial 


services holding company. 


For additional information about the Company's 
Exchange Offer reference is made to the Company's Current 
Report on Form 8-K for the month of December 1975 ("December 


8-K"). 


Transactions with Alco Standard 

On November 14, 1975, the Company entered into an 
agreement with Alco Standard whereby Alco Standard, subject 
to the successful consummation of the Company's Exchange 
Offer, committed itself to purchase $1,700,000 principal 
amount of the Subordinated Debentures and ,65,625 Warrants 
for an segremake purchase price of $1,360,000. Such price 
was estimated to be the fair market value of the securities. 


This transaction was consummated on January Ty A9T6. 
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On iovennee 14, 1975, Genevco entered into an 

' agreement with Alco Standard pursuant to which Alco Standard 
agreed to purchase 120,083 shares of Common Stock for an 
aggregate purchase price of $1,055,000. This transaction 


was consummated on November 25, 1975. 


Myron S. Gelbach, Jr., a director of the Company, 
and John F. Turben, Chairman of the Company's Executive Com- 
mittee, a director and Vice President of the Company, are, 


respectively, Vice Chairman and a director of Alco Standard. 


Other Developments 


The Company has been actively seeking acquisitions 
of controlling interests in, or complete ownership of, 
Operating businesses. As indicated in the 1974 Report, 
Management of the Company anticipates that over the next 
several years the Company's primary source of potential 


growth would come from new acquisitions. 


Lines of Business 


Other than the securities business of T&S no other 
active line of business of the Company contributed more than 
10% revenues, net income or loss during either of the Com- 


pany's two previous fiscal years. 


May 17, 1978 


DR. JAWAD HASHIM 
PRESIDENT 
ARAB MONETARY FUND 
ABU DHABI 


TELEX #2989 AMF AH 


MANY THANKS YOUR TELEX. JUNE NINETEENTH IS 
A SUNDAY AND IT WOULD BE IMPOSSIBLE TO ARRANGE 


A DINNER FOR MEMBERS OF BUSINESS COMMUNITY WHO 

WILL BE AT THEIR COUNTRY HOMES FOR THE WEEKEND. IT 

IS ALSO A SENTIMENTAL HOLIDAY, FATHER'S DAY, MAKING 

IT EVEN MORE DIFFICULT. I SUGGEST, THEN, LUNCHEON 

ON: JUNE NINETEENTH. PLEASE CONFIRM THAT THIS IS 
‘CONVENIENT FOR YOU. I WILL BE GLAD TO ARRANGE 
APPOINTMENTS WITH SENATOR STEVENSON, LONG AND CONGRESSMAN 
REUSS IF YOU WOULD INDICATE WHAT AREAS ON YOUR SCHEDULE 
ARE FREE. I LOOK FORWARD TO MEETING WITH YOU HERE IN 


NEW YORK. WITH VERY BEST WISHES. 


GEORGE W. BALL 


d ® 


A fly, ae 


OK PLS PASS: THE FOLLOWING MESSAGE TO MR, GEORGE BALL 2 
| : 6 


a 


2909 AMF AH ABU DHABI «17TH MAY, 970 : a? 
— S 


ted ARAB MONETARY FUND = ABU DHABI 


TO GEORGE BALL 
mit ier = NEW YORK 


od FOR. YOUR LETTER OF stay 3, AND FOR YOUR 
IN BEHALF | OF THE FUND ii WITH MR. SOLOMAN, 
, OUR LAWYERS TO CONTACT YOU AN 

YOU. ry “COPY. or THE RS FINAL DECISION, 


ee wu, BE, (N NEW YORK AS OF JUNE 19, AT WHICH TI 
| | WOULD BE HONOURED IN ACCEPTING YOUR Gh ous 
NVITATL E DINNER WITH YOU AND o EMBER 


ANT Tikes Das W ADVANCE TO Co=0 winant 


THANK you ONCE AGAIN AND 1 LOOK FoRwaaD TO SEEING YOU 
iN NEW YORK, 


BEST REGARDS 


‘DR, JAWAD HASHIM 
; = ONE ARY FUND 


-Bezoes tome un wow necervenr 5 


y Pe oo AND BIBI@ 
- on = > AN Mls ssesees 


2989 AMr AH : 
7 2989 AMF AH 1359 HRS | | 
' ABU DHABI 18TH MAY 1978 
| "FROM 1 ARAB MONETARY FUND ce ALI 


TO s MR.GEORGE BALL 


s AND 
| EUSS. + wouLD LIKE 0 MEET. WITH THEM ON 
EITH 1E SUNE. oo ve MRERICAN EMBASSY IN ABU DHABI 
: ait 3 THAT THE STATE DEPARTMENT OFFICE OF NEA / ARP 
LL CONTACT YOU AND ADVICE YOU WHICH AREAS ON M 
JEDULE ARE FREE. | SSADOR TWINAM OR MR. DAVID WYNN 
CONTACT YOUR OFFICE TO COORDINATE MY SCHEDULE AS 
THEY PLAN TO MAKE ARRANGEMENTS FOR ME TO MEET MR.MILLER 
AT THE FED AND OTHER PEOPLE IN WASHINGTON. | WOU 
APPRECIATE. iT. IF WE COULD HAVE YOUR TELEPHONE NUMBER IN 
- CASE WE NEED TO REACH YOU. — 


LOOK FORWARD TO SEEING YOU, nae 
BEST REGARDS, 2 | 


DR JAWAD HASHIM 
PRESIDENT | 


BURNS JACKSON MILLER SUMMIT & JACOBY 


445 PARK AVENUE NEW YORK 10022 


ARNOLD |, BURNS WASHINGTON, D.C. OFFICE 
ia ll aa (212) 980-3200 ‘ 1025 15 STREET, N.wW. 
STUART 4 SUMMIT ’ WASHINGTON, D. C. 20005 
HERBERT P. JACOBY ; (202) 659-3300 
MORTIMER N. FELSINGER , eee 

JAY H.'SCHAFRANN 

HAROLD |. KAHEN ARTHUR H. SCHWARTZ 
SELIG J. LEVITAN SPECIAL COUNSEL 
STANLEY GARRETT a 

JACQUIN D. BIERMAN 

HERBERT L. ORTNER MILTON E. MERMELSTEIN 
ERWIN CHEROVSKY ? COUNSEL 
EVERETT A. FROHLICH fee, 

STUART G. SCHWARTZ 

JOHN L. AMABILE MILTON E. CANTER 
LAWRENCE C. GIBBS WASHINGTON COUNSEL 
JEFFREY A. MOROSS ani, 

STEPHEN R. FIELD 

ALLAN A. PINES CABLE: BURNLEX 
WILLIAM H. GREILSHEIMER May 18 ’ 1978 ee 14-8376 


JOSEPH D. ALPERIN 
GARY L. MADDOCK 
FRANK J. FRANZINO, JR. 
RALPH M. ENGEL 

GUY R. FAIRSTEIN 


Mr. George W. Ball 

Lehman Brothers Kuhn Loeb Incorporated 
One William Street . 

New York, N.Y. 10004 


Re: Arab Monetary Fund 
Dear Mr. Ball: 


At the request of Dr. Jawad Hashim, and in accordance 
with my conversation today with your Ms. Vahey, I am enclosing 
a copy of a letter dated March 31, 1978 from the Internal 
Revenue Service to the Arab Monetary Fund. The letter denies 
the request for a ruling that the Fund is a "foreign govern- 
ment" not subject to U.S. taxation. 


The enclosed letter contains certain information which 
is confidential and I trust that it will be treated accordingly. 


Dr. Hashim has also requested that I contact you to dis- 
cuss the subject matter of the letter and to consider future 
actions. I understand that you are going abroad tomorrow, and 
look forward to meeting with you upon your return. 

My best wishes for an enjoyable voyage. 


Very truly yours, 


William H. Greilsheimer 


WHG:is 
enc. 
cc: Dr. Jawad Hashim 


Internal Revenue Service 
INDEX NUMBER: 0892.00-00 


> Arab Monetary Fund 
P.O. Box 2818 
Abu Dhabi 
United Arab Emirates 


“Arab Monetary Fund 
Arab Monetary Fund Agreement 


United Arab Emirates 


« 


Algeria, Bahrein, Egypt, 
Iraq, Jordan, Kuwait, 
Lebanon, Libya, Mauritania, 
' Morocco, Oman, Qatar, 
Saudi Arabia, Somalia, 
Sudan, Syria, Tunisia, 
United Arab Emirates, 
Yemen Popular Democratic 
Republic, Yemen Arab Republic 


All Arab states 


~ Gentlemen: 


’ x ; 
Departmentétthe Treasury 
Se Se 
Ge = on Wen. 
Washington C2224 5 CZ te “a, 


, te , ty “ag Voz 
“Ogg. » tay, 20 » Dre, be 


Person to Contact: ~~ 2a7 See 
Leonard A. Lipson Sv, 7 (8) 
Telephone Number: Ue 


(202) 566-3501 
Refer Reply to: 

22GeC 

Date: St BAR 1978 


= The Fund 


= The Agreement 


Country X 


= B group , 


C group 


This is in response to a letter written by your 
authorized representative dated September 27, 1977, 
wherein it was requested that the Fund constitutes a 
"foreign government" within the meaning of sections 892,893, 
and 4372 of the Internal: Revenue Code of 1954 and that income 
received by the Fund will not be subject to the with- 
holding requirements of Chapter 3 of Subtitle A of the Code. 


The following relevant facts have been submitted: 


The Fund is an international legal entity, with 
diplomatic privileges and immunities accorded to it by 
its members, composed of 20 foreign governments which 


constitute the B group. 


The Fund was established pursuant 


to the Agreement which was ratified and signed by the 
requisite number of members of the B group on April 27, 


1976. 


The headquarters of the Fund is located in Country 


X (whose government is a member of the B group). 


Arab Monetary Fund 


The current members of the Fund, the 20 foreign 
governments which comprise the B group and have signed 
the Agreement, are listed in Article LVI of the Agreement. 
However, pursuant to- Article X,.membership in the Fund 
is open to any State within the C group which includes 
certain designated foreign governments in addition to the 


; B group. 


2 mile sdb . 


The objectives of the Fund are to stabilize 
currency exchange rates, to facilitate currency conversion, 
and to alleviate balance of payment difficulties of the 
members of the Fund. In addition, the Fund was established 
to coordinate the policies of its members with respect ~ 
. 4 to international monetary and economic problems and to 
i establish a common currency among its members. See Article 
' IV of the Agreement. : 


PAR sets eer. ts 


The ‘Fund has an authorized capital account of $900 
million which represents subscriptions to capital pledged 

: by members and payable in installments pursuant to the 
terms set forth in Article XIV(A) of the Agreement. Of 
this amount,$210 million has been currently paid into the 
Fund's capital account. The Fund is also authorized to 
raise funds by borrowing sums from other governments and 
by selling its own bonds in the international money market. 


The Fund's capital will be used primarily to make 
funds available to members experiencing balance of payments 
difficulties. 


al en en te Se Den | Se 


The borrower is required to adhere to any remedial 
financial program imposed by the Fund, pursuant to 
regulations issued by it, for the term of the loan. See 
Articles XX through XXIII of the Agreement. The borrower 
may use the proceeds of the loan only in accordance with 
the financial program prescribed by the Fund. 


at ORR cee 


Provision is made in Article XXXVII of the Agreement 
_for suspension of membership in the Fund for the failure . 
of any member state to honor its commitments to the Fund. 
In the event that a member fails to honor its obligations 
to the Fund for a period of two years commencing from 
the date of its suspension of membership, its member- 
ship is then cancelled indefinitely. Article XXXIX. 


Arab Monetary Fund 
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The Fund's legislative functions are vested in its 
Board of Governors as evidenced in Articles XXX and XXXI 
of the Agreement. Each Governor and Deputy-Governor is 
appointed by a member of the Fund for a period of five 
years. Unless otherwise indicated in the Agreement, the 
Board of Governors acts by an absolute majority of the 
voting power. Executive functions reside in the Board 
of Executive Directors (also referred to as the Executive 
Committee), consisting of a President - Director General, 
who is elected by the Board of Governors for a five-year 
renewable term (Article XXXIII), and eight other directors 
who are elected by the Board of Governors for three-year 
renewable terms. The judicial functions of the Fund 
ultimately reside in the Board of Governors under Article 
LI and, under certain circumstances, in an arbitral panel 
seélected in accordance with procedures specified in Article 
LII. Furthermore, under Article LI, an interpretation 
of any provision of the Agreement by the Board of Governors 
is binding and final upon its member states. 


The Fund's sovereign powers are provided for in Article 
IX of the Agreement, in which its signatories empower the 
Fund to adopt any means which its Board of Governors con- ee 
‘Siders conducive to accomplishing its objectives (as set 
forth above). 


Article XXXV of the Agreement,establishing the Fund, 
permits members of the Fund to withdraw only after completing 
five years of membership. No term of duration is specified 
in any provision of the Agreement with respect.to the Fund, 


The Fund's assets are currently invested in Eurodollars. 
Upon issuance of the rulings requested, all of the Fund's 
capital is proposed to be invested Stiely in U.S, stocks, 
bonds, and other domestic securities. 


It has been represented that the Fund is not engaged in 
any business or commercial enterprise, either in the U.S. or 
abroad, and it has no authority to do so. It has been further 
represented that no part of the Fund's earnings inure to the 
benefit of any private shareholder or other person. 
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Section 892 of the Code provides that the income 
of foreign governments or international organizations 
received frominvestments in the U.S. in stocks, bonds, 
or other-domestic securities, owned by such. foreign 
governments or by international organizations, or from 
interest on deposits in banks in the U.S. of moneys 
belonging to such foreign governments or international 
organizations, or from any other source within the U.S. 
shall not be included in gross income and shall be exempt 
from Federal income taxation. 


Section 1.892-1(b)(2) of the Income Tax Regulations 
provides, in part, that a public international organization 
designated by Executive order as entitled to enjoy the 
privileges, exemptions, and immunities provided under > 
the Tnternational Organizations Immunities Act is 
entitled to the benefits of section 892 of the Code, 
if among other requirements, the U.S. participates in 
such organization pursuant to a treaty or under the 
authority of an act of Congress authorizing such 
participation. See H. Rep. No. 1203, 79th Cong., Ist 
Sess., page 1, November 1Z, 1945, with respect to the 
amendment of section 116(c) of the Internal Revenue 
Code of 1939 (the predecessor of section 892 of the 

1954 Code). 


| Since the U.S. is not a member of the Fund, the Fund 
does not qualify as an international organization fo 
purposes of section 892 of the Code. : 


Therefore, since section 892 of the Code only grants 
exemptions to foreign governments or to international 
organizations of which the U.S. is a member and which . 
have been designated by Executive order as being entitled 
to exemption under section 892, it remains for the Fund 
to qualify as a "foreign government" in order to secure 
an exemption from U.S. taxation under section 892, 


av. Bul. #5298, [975-2 C.By 290, holds, in part, 
that income earned by an organization created by a foreign 
government, which does not engage in the United States 
in commercial activities (on more than a de minimis basis 
in the United States), qualifies for the exemption from 
Federal income tax described in section 892 of the Code, 
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provided that such organization is whglly-owned and 
controlled by a foreign government and also meets certain 
other requirements stated therein. 


In the instant case, it is requested whether the Fund 
itself constitutes a "foreign government'' for purposes of 
sections 892, 893, and 4372 of the Code. Consequently, 
since the determinationof the issue will depend on whether 
the Fund is a foreign government per se and not on whether 
it constitutes an organization wholly-owned, created, and 
controlled by a foreign government, the criteria stated 
in Rev. Rul. 75-298 are not applicable to the facts of this 
case. ; 


Rev. Rul. 68-309, 1968-1 C.B. 338, provides that cer- 
tain international bodies collectively and individually, 
coustitute a foreign government within the meaning of 
sections 892 and 893 of the Code. Under Rev. Rul. 

68-309, whether an international body constitutes a 

foreign government for purposes of section 892 depends upon 
whether that body is empowered to exercise independently 
substantial governmental powers that will be binding on 
its member countries. 


Rev. Rul. 77-41, 1977-1 C.B. 226, holds that a 
foreign organization that is wholly-owned by more than 
one foreign government and cannot independently exercise 
any substantial governmental powers binding on its 
membe- countries is neither a foreign government nor an ™~ 
international organization within the meaning of sections 
892 and 893 of the Code. See also Rev. Rul. 77-482, 
Lofi=S2 LekaBe Los 


i 


Based on the foregoing, we conclude that there 
is insufficient evidence to demonstrate that the Fund is 
empowered to exercise independently substantial govern- 
mental powers binding upon its member countries. In 
our view, the powers exercised by the Fund do not 
constitute sufficiently broad powers over the external 
and domestic affairs of all of its participating members, 
including the non-borrowing member countries, stretch- 
ing beyond the economic sphere to those concerning legal 
relations which transcend state or political boundaries. 
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Accordingly, the Fund does not qualify for the 
exemption provided by section 892 of the Code. 


Furthermore, having applied the same tests for 
determining whether the Fund will be considered a foreign | 
government or an international organization within the 
meaning of sections 893 and 4372 of the Code, we conclude 
further that the Fund does not qualify as a foreign govern- 
ment for purposes of sections 893 and 4372. 


: Finally, with respect to your request concerning 

the withholding provisions of the Code, sections 1441 

(a) and 1442(a) of the Code provide, in pertinent part, 

for the withholding of 30 percent on amounts of interest 

and dividend income, as well as rents or other fixed 

or determinable annual or periodical gains, profits, 

; and income from sources within the U.S., not effectively 

‘ ‘connected with the conduct of a trade or business within - 
the United States realized by a nonresident alien individual 
or a foreign corporation. 


In the instant case, since it has been concluded 
that the Fund does not qualify for exemption from 
Federal income taxation under section 892 of the Code, 
it will be required under section 1442 of the Code for the 
proper authorities to withhold a tax on all income from 
sources within the U.S. 


; | _ In accordance with section 6.14 of Rev. Proc. 72-3, 

: 1972-1 C.B. 698, a copy of this letter is to be attached 

i to any return to which it is relevant with respect to a . 
i completed transaction. 


Pursuant to a power of attorney on file in this 
office, copies of this letter will be forwarded to 
i Elliot-1. Miller and William H. Greilsheimer, Burns, 
; oe ae Miller, Summit & Jacoby, 445 Park Avenue, NY,NY 


Sincerely yours, : 


John. L. Conufad 
Chief, Corporation Tax Branch 


ay 
‘nis document © 

fee ited as 
aente : 
of the. Intern 


! 


Codee® 


f | e 

‘ | baa 

‘ / % 
’ 


June l, 1978 


DR. JAWAD HASHIM 
ARAB MONETARY FUND 
ABU DHABI 


TELEX # 2989 ABU DHABI (UNITED ARAB EMIRATES) 


LUNCHEON HAS BEEN SET FOR 12:30 PM AT THE LINKS CLUB 
36 EAST @2nd STREET. YOU SHOULD HAVE NO DBFFICULTY 
MEETING MR. ROCKEFELLER AT 410 PARK AVENUE AT 2:30 PM. 
TELEPHONE NUMBER HERE AT OFFICE IS AREA CODE 212, 
"FOLLOWED BY 558-1860. WE WOULD BE DELIGHTED TO 

ASK DR. ODEH ABURDHENE TO LUNCHEON ALSO IF YOU 

WOULD LIKE US TO. LOOK FORWARD TO SEEING YOU. 


WITH VERY BEST WISHES. 


GEORGE W. BALL 
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FROMs ARAB MONETARY FUND =~ ABU DHABI 
TO 8 2320 UR ~- NEW YORK 


ae LOEB 
ATTNs MR. GEORGE W. BALL 
RR NEE ne TEE ERED RS OR OD EE BOSH OD BEE 


My ASSISTANT, DR. ODEH ABURDHENE, WILL PRECEDE ME TO 
THE STATES BY ONE WEEK, HE WILL CONTACT YOUR OFFICE 


TO CO-ORDINATE MY SCHEDULE . KINDLY SEND US _YOUR 
OFFICE TELEPHONE NUMBER IN ORDER FOR MY ASSISTANT TO 
CONTACT YOUR OFFICE. | 

MR, DAVID ROCKFELLER WOULD LIKE TO SEE ME AT 2.30 ON 
MONDAY 49TH JUNE, 1978, AT 44 | 

THINK THAT THE LUNCHON WILL BE OVER AT A TIME THAT 
“WILL GIVE ME A SUFFICIENT TIME TO GET TO MR. ROCK ~ 


L 
FELLER’S OFFICE. 


e 


BEST REGARDS 


DR. JAWAD HASHIM 
PRESIDENT 
ARAB MONETARY FUND 
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